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Introduction

Among feminist legal theorists today, there is a great deal of scepticism regard-
ing the possibility of promoting sex equality within the existing legal systems.
This is because laws, as well as legal methods and legal systems as a whole,
rest on a patriarchal foundation celebrating a traditional masculine perception
of the Self and this particular (male) Self’s relation to the world at large.! In
order to change and improve legal systems it is therefore very important to
thoroughly analyse how the existing legal systems work, especially in regards
to systems which pass themselves off as actively creating equality between the
sexes.

In our day and time therefore, the legal system ofthe EU, as it manifests itself
in the rulings of the European Court of Justice, is of great interest. Because of
article 119 on equal pay in the Treaty of Rome and the EC-legislation that has
followed the equal pay principle, the European Court of Justice has become the
highest legal authority in the process of shaping sex equality in the EU member
states.

In this article I will analyse the case of Kalanke2 which is the first EC-case
which goes into the question of the use of quotas. The case has been subject to
-intense-discussions-and-caused-the-CGommission-of the-EuropeanGommunity-
to take a very unusual step; it has proposed an amendment of the article inter-
preted by the Court in the Kalanke-case.? The proposed amendment has not yet
been enacted and it is doubtful whether it ever will, since an amendment re-

quires an unanimous resolution by the Council of the European Community.

As the Court’s judgment in the case of Kalanke does not leave much reason-
ing to be analysed and as the Court followed the legal opinion of Mr. Advocate
General, the analysis is concentrated on Mr. Advocate General’s opinion. In
order to analyse his reasoning I use the same method as in my doctoral thesis
titled, “Equality between men and women in the EC law. A feminist analysis™.
In this article, I shall begin by briefly introducing the theories used, followed
by a summary of the Kalanke case and the EC-law brought into focus. There-
after I present my analysis of the legal opinion of Mr Advocate General. The
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article ends with an estimation on how quotas could be used if there were an
awareness of the complexity and the seriousness of problems with sex-dis-
crimination in the Court of Justice. However, before pursuing this any further,
I'would just like to say a few words about the different notions of equality from
a feminist perspective.

Notions of equality

The abstract standard of equality is based on the Aristotelian notion which
means that likes ought to be treated alike, and unlike unalike. As women were
seen as different from men, these differences were the reasons for treating men
and women differently. In the nineteenth century, John Stuart Mill advocated
against laws which denied women equal civil rights in the areas of property,
suffrage, marriage, education and employment. Mill’s argumentation is the
historical basis for the notion of formal equality in the liberal tradition; as there
are no real, substantive differences between the sexes, there are no reasons to
treat women differently from men.# Formal equality has got the implication
that women ought to be treated as men, not that women and men ought to be
treated alike. In order to create a legal structure that imposes the recognition of
formal equality between the sexes, many Western legal systems have intro-
duced a ban on discrimination on the grounds of sex. That is, to deny a person
equal treatment by reference to the person’s sex is called direct discrimination.

During the last decade, a number of prominent feminist legal theorists have
realised that the traditional liberal legal formula is unable to produce real, sub-
stantive equality. As Finley puts it, “To be treated as if you were the sameas a
norm from which you actually differ in significant ways is just as discrimina-
tory as being penalized directly for your difference.” Thus for a multitude of
possible underlying reasons like sociological, structural, historical, cultural,
psychological, biological or whatever else, differences between women and
men have been created and should not be ignored.

As a consequence of the realization that the traditional liberal notion of for-
mal equality cannot produce what can be labeled substantive equality, the no-
tion of indirect discrimination has been developed. This was first introduced
by the US Supreme Court in a case of race-discrimination: Griggs vs. Duke
Power Co.6 In this case, the Court ruled that US law proscribes not only overt
discrimination, but also such practices which may be fair in_form but are dis-
criminatory in practice. In other words, it was realised that in order to tackle
the roots of discrimination it is necessary not to focus only on the question of
intention to discriminate, but to look beyond, at the actual implications of the
decisions in question. In regards to the EC legislation, the notion of indirect
discrimination was included into its praxis without any explicit reference to the
Griggs-case, but in the case of Jenkins the plaintiff cited it and the European
Court of Justice accepted its argument about unintentional discrimination.” It
is clear that the notion of indirect discrimination could become very useful,
especially if it were realised that discriminatory practices include discrimina-
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tory structures. It also means that a rule itself may be proved or shown to be
biased if based on patriarchal philosophical assumptions.

Theory and method

It has become more difficult to answer the question why men’s domination of
women perpetuates since theorists have become aware of how complex the
question is. Joan Scott is one of the theorists who suggests that the question has
to been answered on different levels.® She means that gender involves four
interrelated elements: 1) culturally available symbols, 2) normative concepts,
3) social institutions and organisations and 4) subjective identity. According
to Scott the cultural symbols are open to many interpretations of meaning, but
when the symbols are interpreted through normative concepts these concepts
attempt to limit and contain the metaphorical possibilities of the symbols. Nor-
mative concepts are expressed in legal, religious and political doctrines and
typically take the form of fixed binary oppositions, categorically and un-
equivocally asserting the meaning of — for example —- male and female, mas-
culine and feininine. Every analysis of normative concepts must, according to
Scott, include a notion of politics and reference to social institutions. Scoft’s
approach is fruitful in feminist legal analysis since the legal language is based
on dichotomies, oppositions and conflicts.

In this article I shall focus on some of the normative concepts shaped by the
European Court of Justice. While analysing normative concepts, Joan Scott
uses Ferdinand de Saussure’s structuralist linguistics and Jacques Derrida’s
theories of how meaning is constructed in the Western philosophical tradition.?
de Saussure has claimed that meaning is made through implicit or explicit
contrast, that a positive definition rests on the negation or repression of some-
thing represented as antithetical to it. Fixed oppositions conceal the extent to
which things presented as oppositions are interdependent. They derive their
meaning from a particularly established contrast rather than from some inher-
ent or pure antithesis.

According to Derrida, the interdependence is hierarchical w1th one term
dominant and prior and the opposite term subordinated and secondary. Derrida

- argues-that the- Western-philosophical tradition-rests-on-binary-oppositionslike=- - - -

unity/diversity, identity/difference and universality/specificity. To the num-
bers of binary oppositions feminist theorists have added among others rea-
son/emotion, culture/nature, mind/body, activity/passivity, day/night and
sun/moon. !0 The leading terms, Derrida claims, are accorded primacy while
their partners are represented as weaker or derivative. Yet the first terms de-
pend on and derive their meaning from the second to such an extent that the
secondary terms can be seen as generative of the definition of the first terms.

The EC-law

Inthe field of equality between men and women the EC-law contains a number
of pairs of words. The aim of this article is to show how they are made opposi-
tions and hierarchical. The most important pairs of words in the Kalanke case
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are the following: men/women,!! individual/collective, direct discrimina-
tion/indirect discrimination, formal equality/ substantive equality and legal
actions/ positive actions.

The Kalanke case

Mr. Kalanke was a horticulturist employed by Bremen’s Parks Department.
He had applied for a post as section manager but was not appointed because
there was an equally qualified female candidate. According to Bremen’s Lan-
desgleichstellungsgesetz women were to be given priority for every appoint-
ment, provided that: a) women had the same qualifications as men applying for
the same post and b) women did not make up half of the staff in the relevant
personnel group within a department. Mr. Kalanke brought actions against the
decision of appointment in the Arbeitsgericht, the Landesarbeitsgericht and
the Bundesarbeitsgericht, without success. The Highest Court ascertained that
the disputed provision was consistent with German Basic Law, but turned to
the EC Court to ask whether the provision was consistent with Articles 2(1)
and 2 (4) of the directives 76/207 on the implementation of the principle of
equal treatment for men and women as regards access to employment, voca-
tional training and promotion, and working condition. !2

Relevant EC legislation

Article 2(1) of the directive 76/207 defines the principle of equal treatment for
men and women. The principle means that “there shall be no discrimination
whatsoever on grounds of sex either directly or indirectly by reference in par-
ticular to marital or family status”. When this directive was passed, twenty
years ago, it was the first time indirect discrimination was explicitly prohibited.
However, neither in this directive nor in any later is there a definition of the
two types of discrimination. Thus, by reading the text of the article it is impos-
sible to came to any other conclusion than that the two kinds of discrimination
are equally valued, that is, indirect discrimination is as prohibited as direct
discrimination.

Through the Court’s judgments the term “direct discrimination” has come to
imply all discrimination by explicit reference to sex.! The term “indirect dis-
crimination” has been developed gradually. From this point of view the Bilka-
Kaufthaus-case is the most important.!* Here the Court declares that a seem-
ingly objective provision may constitute indirect discrimination if a statistical
study shows that the provision is a disadvantage for a far greater number of
women than of men. Then the burden of proof changes to the defendant who
has to prove objective reasons for the provision for the purpose of justifying
the indirect discrimination. Indirect discrimination has thus got an important
meaning as it queries the objectivity of the rules and aims to create substantive
equality.

Article 2(4) states that the principle of equal treatment in article 2(1) shall be
without prejudice to positive actions for women enacted by Member States.
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Positive actions are defined as “measures to promote equal opportunity for
men and women, in particular by removing existing inequalities which affect
women’s opportunities” in the labour market. This exception from the princi-
ple of equal treatment was initiated late in the enacting process, which means
that there are no comments on it.13

However, in the first community action programme 1982 — 1985 the Com-
mission took the responsibility for giving the term “positive actions” a sub-
stance.!6 The Commission referred to “affirmative actions” in the US and in
the Scandinavian countries but then gave the notion such a limited meaning
that I think it is important to draw a distinction between the EC-notion of posi-
tive actions and the notion of affirmative actions. From the Commission’s
action programme it is obvious that positive actions are something else than
legal measures. While legal measures are designed to afford rights to individu-
als, positive actions mean practical measures whose purpose is to remove non-
legal obstacles for women in the labour market; attitudes for example.!” Infor-
mation campaigns, investigations and training are some of the positive actions
the Commission proposed in the first action programme.

In the recommendation on the promotion of positive action for womenl 8 this.
division between legal action and positive action is repeated already in the
preamble. The positive actions then recommended are not legal in their char-
acter: to inform and increase awareness, qualitative and quantitative studies
and analyses, to encourage, adapt and so on.

Article 6(3) of the agreement on social policy annexed to the Maastricht
Treaty also contains a provision for positive action. According to that article,
the principle of equal pay for equal work does not prevent Member States from
maintaining or adopting measures providing for specific advantages in order
to make it easier for women to pursue a vocational activity or to prevent or
compensate for disadvantages in their professional careers, Here it is not that
obvious that positive actions are something else than legal measures.

The judgment of the Court

The judgment of the Court in the Kalanke case is brief. It ascertains that a_
national rule which automatically gives women priority involves sex-discrimi-

nation.!? The question of whether this sex-discrimination is permissible under
the derogation for positive actions in article 2(4) the Court answers by quoting
a previously delivered judgment, in which it declared that article 2(4) specifi-
cally and exclusively is designed to allow measures “which, although discrimi-
natory in appearance, are in fact intended to eliminate or reduce actual in-
stances of inequality which may exist in the reality of social life”.20 As article
2(4) is a derogation from an individual right laid down in the directive it must
be interpreted strictly 2! Therefore, the Court ascertains without further argu-
mentation, national rules, which absolutely and unconditionally guarantee
women priority for appointments, are not consistent with article 2(4) while
they go beyond promoting equal opportunities and overstep the limits of the
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exception in the article.22 Furthermore, the Court adds, as far as the German
system “seeks to achieve equal representation of men and women in all grades
and levels within a department, such a system substitutes for equality of oppor-
tunity as envisaged in Article 2(4) the result which is only to be arrived at by
providing such equality of opportunity.”?> This means that even when a
woman candidate is equally qualified with a male candidate, the use of quotas
is contrary to the principle of equal treatment in article 2(1) because quotas
make the female sex the decisive factor. Quotas are not in accordance with the
derogation in article 2(4) either since the only permissible kinds of positive
actions are those which remove obstacles for women in order to achieve equal
opportunity to compete in the labour market. The use of quotas takes one step
further, beyond the scope of the derogation, since it seeks to bring about equal
representation of men and women in the labour market. Equal representation
is the result of equal opportunity to compete, that is; the Court presupposes that
-there is an automatic link between equal opportunity to compete and equal
representation.
The reasoning in this judgment is difficult to understand if it is not read in the
light of the opinion of the Italian Mr. Advocate General Tesauro.24

The legal opinion of Mr. Advocate General

Mr. Advocate General Tesauro’s legal opinion is charged with emotional
rhetoric, hardly ever seen in judgments in Sweden. However, the problem with
Swedish judgmentsis often that their reasoning is so meagre that the judgments
may well be based on emotions, though this is thereby carefully concealed
from every analysis. As mentioned above, in this article I will concentrate on
Mr. Tesauro’s use of pairs of words, especially formal equality/substantive
equality, but also men/women; individual/collective and legal actions/positive
actions.

Formal equality vs. substantive equality

Mr. Advocate General Tesauro uses different and inconsistent notions of
equality. He commences with a definition of formal and substantive equality,
which has not been explicitly stated before. To Mr. Advocate General, formal
equality means equal treatment of individuals belonging to different groups
and substantive equality denotes equal treatment of groups.25 Here I would like
to claim that Mr. Advocate General has not, it seems, realized the meaning of
the term indirect discrimination. The statistical material of the group of men
and the group of women which is necessary for proving indirect discrimination
is only a method of investigation. If this statistical investigation shows that a
far greater number of women than men are at a disadvantage under a seemingly
objective rule it means that the rule is not objective and thus that a large number
of individual women are directly discriminated against by that rule.

In his text, Mr. Tesauro commences with assuming an implicit hierarchy
between the two terms by asserting that any action which aims at giving group
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favours will conflict with the principle of formal equality.26 Likewise, if the
terms were equally valued he would also have declared that any application of
formal equality which leads to indirect discrimination conflicts with the prin-
ciple of substantive equality.

According to Mr. Tesauro’s definition, positive action means to temporarily
remove obstacles which stand in the way of the achievement of equal oppor-
tunities between men and women.2” He connects positive action to the secon-
dary form of equality by stating that the aim with positive action is to create
substantive equality.28 At the same time he declares that the only permissible
measures to create substantive equality are those necessary to eliminate the
obstacles which prevent women from pursuing the same results as men on
equal terms. The reason why only such measures are permissible is that it is
only those which are merely discriminatory in appearance. Mr. Advocate Gen-
eral here refers to the same judgment as the Court quoted.??

In his legal opinion of the Kalanke case, Mr. Tesauro then expressively cre-
ates a hierarchy of the terms formal and substantive equality, “the principle of
substantive equality complements the principle of formal equality”?? (italics
added). For that reason, Mr: Tesauro argues, it is only permissible to deviate
from the principle of formal equality if the purpose is to create actual equality
which, according to Mr. Advocate General, means equality between persons.

Actual equality is a new term for equality introduced by Mr. Advocate Gen-
eral. The principles of equal pay and equal treatment concern economic and
social rights. Any intent to create equality between persons concerning eco-
nomic and social rights does not exist in EC law, much less a ban on discrimi-
nation in this respect. Thus, deviating from the principle of formal equality, in
liberal tradition referred to as individual equality, is only justified if the pur-
pose is to realize a kind of socialist goal which does not exist in EC law.

Mr. Advocate General also introduces the term reverse discrimination
which, until now, has not been utilized in reference to equality between the
sexes. Reverse discrimination does however frequently appear in questions
relating to discrimination on the grounds of nationalify. Mére specifically, the
term relates to queries regarding less favourable treatment of the own citizens

_ than migrants from other EU-countries, for example in matters of social advan-

tages. However, Mr. Tesauro does not care to define the term reverse discrimi-
nation in the field of sex discrimination. He just ascertains that it is reverse
discrimination to grant women priority on the grounds that they are women. Is
Mr. Advocate General implying that the male population is in fact the EU’s
own citizens whereas women are a kind of migrants? If so, this coincides with
Simone de Beauvoir’s famous conclusion, “He is the Subject, the Absolute —
she is the Other.”3!

An important element of the term indirect discrimination has been that no
demand exists to prove intent to discriminate. Still Mr. Advocate General takes
the intent into consideration in the Kalanke case.32 He states that the under-rep-
resentation of women in certain segments of the employment market may in-
dicate inequality, but this is not necessarily attributable to an intent to margi-
nalize women. From this he draws the conclusion that there is an element of
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arbitrariness inherent in systems of quotas: “Hence the element of arbitrariness
inherent in any preferential treatment which is mechanically confined to the
under-represented group and based solely on that ground.”3 In other words,
individual men have not necessarily had any intent to discriminate against
women. The right of individual men to employment must not therefore be
violated by quotation of women. Mr. Advocate General thus succeeds in cre-
ating an association between positive actions and arbitrariness. Like the word
emotional, arbitrariness has been attributed to the feminine. Masculine has
been attributed adjectives like logical and rational. Thus the masculine is the
predictable, the opposite of arbitrary.

Finally, Mr. Teasuro ends his opinion with a volte-face concerning the mu-
tual hierarchy of the terms forrnal and substantive-equality. In contrast to genu-
ine derogation from the principle of formal equality, which aim at eliminating
obstacles, the derogation in the German law is false as it is destined to achieve
equal representation of men and women in the labour market.34 Such numeri-
cal equality is only formal equality, illusory and devoid of all substance.

To conclude, when the formal equality aims at giving equally qualified
women an individual right not to be discriminated against, formal equality is,
according to Mr. Tesauro’s conception, illusory and empty and therefore sub-
ordinate to substantive equality.

The fact that Mr. Advocate General some points earlier has stated that the
ultimate objective of equal opportunities is to promote representation of
women in the employment market and thus attain substantive equality does not
appear to be a contradiction to him.35

According to Mr. Advocate General “the fundamental, inviolable objective
of equality — the real equality, not that equality which is only called for—may -
only be pursued in compliance with the law, in this case a fundamental princi-
ple.”36 He does not explain what this fundamental principle is, but he must refer
to the principle of formal, individual equality as it is this principle from which
it is not permissible to deviate unless the aim is to create actual equality be-
tween persons, in other words socialist equality. Mr. Advocate General does
not think that women will merit from the formal, numerical equality in the
German case at the cost of “an incontestable violation of a fundamental value
of every civil society”7 which must mean men’s individual rights since the
discrimination of individual women in attitudes and social structures is not any
violation of a fundamental value of civil societies.

This is another example of Mr. Advocate General’s thinking in terms of
subject/object. Men are per definition subjects with individual, inviolable
rights. Women are objects to a legislation which — possibly — aim at giving
them status as individuals with individual rights in certain respects, namely as
workers. However, women can not acquire status as individuals with individ-
ual rights at the expense of men’s individual rights. The use of quotas violates
men’s individual rights to employment. Furthermore, women will not merit
from violating men’s rights. Mr. Tesauro’s, “women do not merit the attain-
ment of numerical —and hence only formal —equality”3® could indeed even be
perceived as a sort of threat: Watch out women, your situation will only be-
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come worse if you try to challenge the superior-inferior relationship between
men and women!

What according to Mr. Tesauro, is necessary above all in creating genuine
equality for women is to produce “a substantial change in the economic, social
and cultural model which is at the root of the inequalities” .3 The revolutionary
changes Mr. Advocate General suggests here are usually not made in accord-
ance with the law, especially not in liberal legal systems such as the EC’s just
because of the inviolable rights of male individuals. But “the fundamental,
inviolable objective of equality may only be pursued in compliance with the
law.”40

Thus in Mr. Tesauro’s world, women in the EU seem to be trapped. For
whereas women on the one hand cannot expect to have genuine or substantive
equality via means produced by the legal system of the EC, on the other hand,
the equality women might acquire by staging a social revolution would not be
a fundamental inviolable equality since it would not have been acquired in
accordance with the law.

Men vs. women, individual vs. collective

Must each individual’s right not to be discriminated against on the grounds of
sex yield to the rights of women in order to compensate for the discrimination
suffered by them in the past? This is a question Mr Advocate General puts at
the beginning of his opinion.#! The question is interestingly formulated. It puts
the individual against the collective; the individual man against the collective
of women, and the present against the past, which presupposes that discrimi-
nation against women no longer exists. It is also Mr Advocate General’s con-
ception that it is the discrimination of women in the past which still persists.and
appears in the marginalization of women in the employment market. However,
in one point he admits that there still exist “particular social structures which
penalize women, in particular bécause of their dual role”.2 In spite of this he
considers quotas as a kind of collective, historical revenge. 7

It is only in one respect that he describes women as individuals: when he
compares the derogation in article 2(4) with the derogation for protectlve,
measures for women in connection with pregnancy and maternity in articie
2(3).43 According to Mr. Advocate General, the latter article leaves the Mem-
ber States with a discretion to protect the woman in connection with pregnancy
and maternity in order to “eliminate the unfavourable consequences for
women of their biological conditions.” On the contrary the derogation in article
2(4) is not linked with any specific condition of the woman but relates to all
women as such in their general situation of disadvantages “caused by past
discrimination and existing difficulties connected with playing a dual role”.
Here a new pair of words appears: biological difference and social difference.
Thus, through the biological difference from the man the woman becomes
individual. This biological difference motivates special derogations from the
principle of formal equality which the social difference does not. However, it
is not the biological difference in itself which constitute the legal grounds for
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derogation but the way this difference manifests itself: pregnancy and mater-
nity. When the woman then becomes a mother and she has to play dual roles
and therefore meets difficulties on the employment market, she is not seen as
an individual any more but belongs to the collective of women. Then it is not
the biological difference but the social difference which causes discrimination
and the latter difference does not motivate the special derogation from the
principle of formal equality which the former difference does.

Thus it seems that women as biological, birth-giving human beings are indi-
viduals with the right to formal, individual equality, while women in roles as
culturally and socially conditioned mothers belong to the collective of women
without any corresponding right to formal, individual equality. Obviously, Mr.
Tesauro does not recognize that the collective of social mothers consists of a
number of individual women and consequently he does not confer them formal
equality with individual rights.

Legal actions vs. positive actions

That Mr. Advocate General holds the view that positive actions are not legal,
but practical actions, is evident when he outlines different types of positive
actions and chooses the one he describes as follow: “...remove, not discrimi-
nation in the legal sense, but a condition of disadvantage which characterizes
women’s presence in the employment market”.#4 Thus, positive actions are not
capable of removing legal discrimination and must therefore be subordinate to
the prior notion of legal actions.

In this case Mr Tesauro’s repeats the meaning of the notions “legal action”
and “positive actions” received by the Commission in the first action program-
me and later on in the recommendation on the promotion of positive action for
women.*5

Concluding remarks

After analysing Mr. Tesauro’s legal opinion, it is easier to understand the
philosophical underpinning to the European Court’s interpretation of article
2(4). Men are seen as subjects with inviolable, individual rights, whereas
women are seen as subordinated objects. As such women may possibly be-
come individual subjects, however not if it threatens men’s status as subjects.
Thus, in the status of being subjects, men are seen as individuals whereas
women as objects are transformed to a collective. Therefore men are protected
by the higher principle of equality, i.e. the principle of formal equality, whereas
women are relegated to the secondary and hierarchically lower principle of
substantive equality.

Finally, that positive actions and quotas are seen as policies aimed at a col-
lective also means to materialize the second kind of equality, substantive
equality, and thereby it has become subordinated in a double sense: positive
actions are subordinated legal actions and aim at ensuring the subordinated
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Men
Subject vomen
Individual OPIEt
... Collective
Fo[malleql.:_allty Substantive equality
The Absolute Norm Fositive actions
The Handicapped Other

Table 1. Mr. Advocate General’s reasoningin his legal opinionin the Kalanke
case.

principle of substantive equality. The existing obstacles standing in the way of
equal opportunities for women in the labour market, which positive actions
aim to remove, are seen as women’s handicap and thus belong to women and
the right side of the table below.

The hierarchy so crucial to understand Mr. Advocate General’s reasoning in
his legal opinion is shown in table 1.

The Commission has interpreted the Kalanke case as meaning that the only
kinds of quotas which are not in accordance with‘the EC-law-are those which
absolutely and unconditionally guarantee women priority for appointments.
As ifthe Cominission itself does not believe in its own interpretation it has also
proposed anamendment of article 2(4): According to the proposed amendment
quotas are explicitly a kind of permitted positive action “provided that such
measures do not preclude the assessment of the particular circumstances of an
individual case.”#6

The model of positive action Mr Advocate General used in the Kalanke case,
i.e. to temporarily remove obstacles which stand in the way of the achievement
of equal opportunities between men and women, could in fact have been used
in accordance with the existing formulation of article 2(4) if there had been an
awareness of the complexity and the seriousness of sex discrimination in the
Court of Justice. The obstacles quota aims at eliminating are existing discrimi-
. nating structures and attitudes, and the equal opportunities quota aims at cre-
ating are equal opportunities to provide for oneself and to be economically
independent. To be employed is not an end in itself, the end is the economical
- -output. s —— e — = — — ——— - .

That the objective of the directive 76/207 is to implement the principle of
equal treatment as regards access to employment appears already from the title
of the directive, but Mr. Advocate General and the Court named the access as
the result and the representation, and declared that the access fall outside the
scope of the directive. :

However, this model of reasoning requires an understanding of Derrida and
his theory of how meaning is constructed in the Western philosophical tradi-
tion. In his work, Derrida shows how meaning is constructed in hierarchically
organized binary oppositions, which in fact are interdependent of one another.
The terms men/women; individual/collective; formal equality/substantive
equality and legal actions/positive actions are not hierarchical opposites, but
describe differences within the terms themselves. As put by Barbara Johnson:
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The starting point is often a binary difference that is subsequently shown to be an
illusion created by the working of differences much harder to pin down. The dif-
ferences between entities... are shown to be based on a repression of differences
within entities, way in which an entity differs from itself. The “deconstruction” of
a binary opposition is thus not an annihilation of all values or differences; it is an
attempt to follow the subtle, powerful effects of differences already at work within

the illusion of a binary opposition.4’

Consequently, women and men are all individual subjects belonging to the
collective of human beings. Formal equality is necessary but not sufficient to
create substantive equality, thus formal equality is only part of the broader
notion of substantive equality; and legal actions and positive actions are part
of all available measures in order for creating equality between the sexes.
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