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This article examines the operation of constitutional courts in Hungary, Poland, the Czech
Republic, and Slovakia — the Visegrad countries — during states of emergency, with a special
Socus on the COVID-19 pandemic. It investigates how these courts interpreted their
constitutional roles under ‘special legal orders’ and whether their competencies and jurisprudential
standards changed under exceptional circumstances. Althoungh the constitutions of all four states
maintain the continnous operation of constitutional review during emergencies, the courts’
performance and impact varied considerably. The analysis shows that the strength and
independence of constitutional adjudication under normal conditions determine its capacity to
function as a guardian of constitutionality in emergencies. The article concludes that constitutional
courts that do not effectively protect constitutionalism in ordinary times are unlikely to do so
during crises, emphasizing the continuing importance of institutional integrity, judicial
independence, and rule-of-law standards in exceptional legal orders.

1 INTRODUCTION

What happens to constitutional courts and constitutional adjudication when an emergency
occurs? The global crises that have erupted since the turn of the millennium, such as
the international financial and debt crisis,' terrorism,” the often so-called migration crisis,’
and other country-specific or regional problems, such as the Russo-Ukrainian war and
the Hamas-Israel conflict,’ as well as the extraordinary new rules introduced on the basis of
constitutions or normal legislation, have raised and continue to raise numerous questions
about the function and nature of constitutional review in these exceptional circumstances.
Furthermore, what is the role of the constitutional courts as autonomous state institutions
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in protecting constitutional justice and the rule of law in these situations? In such situations,
the constituent power and the legislator determine the constitutional court’s function when
drafting constitutional legislation prior to the emergency; therefore, constitutional courts are
inevitably forced to reconsider their previous case law, developed over decades of
constitutional disputes under normal circumstances. However, it is the task and the duty of
the constitutional courts to interpret the exceptional rules both in terms of their own
competencies and in relation to the new separation of powers.

The above-mentioned problems have a major impact not only on public policy and
people’s everyday lives, but also on old and established constitutional norms and
constructions of judicial interpretation, and may, in many cases, change the function of the
constitutional court. In new situations, the courts must address the constitutionality of legal
responses to unprecedented social, economic, and political problems. What is more, in the
Member States of the European Union, all answers must be in line with EU and international
law. Finally, in some cases, constitutional courts may act not only as a counterweight or
constraint on public power but also as supporters of the acting state institution in order to
identify effective solutions to particular problems in line with the rule of law.

In an edited volume published in 2019, Zoltan Szente and I examined how these
challenges have generally affected the case law of the constitutional courts of certain
European countries and of the European courts (CJEU, ECtHR).” We also examined the
states of emergency, specifically in the Visegrad countries, with regard to the protection of
fundamental rights® and to the general capacity of the emergency constitutional law to meet
rule-of-law requirements by evaluating the experiences of the practice of recent years.’

The goal of this study is now limited to special situations in which the proclamation of
an emergency as a ‘special legal order’ regulated by the constitution may arise and/or has
occurred in recent years. In the study, the role of the Visegrad Constitutional Courts is
examined in these special legal situations. The Hungarian, Polish, Czech, and Slovak
Constitutional Courts have played an important role in state life since the democratic
transitions. All four countries transitioned from state socialism to constitutional democracy
through a complex process after 1989 and joined the EU together in 2004. All four
jurisdictions have rules in their constitutions about emergency-type ‘special legal orders’, and
they uphold the operation of the Constitutional Courts in these situations.

I examine the functions the constitution assigns to them under a special legal order,
the powers and tasks it defines for them, and how the institutions have functioned within
that framework. In all four Visegrad countries, this is essentially a constitutional problem
linked to the experience of the COVID-19 pandemic of recent years.

We can learn a lot about the specific characteristics of constitutional institutions by
testing their stability and viability under strong external pressure. Constitutional courts
survive from crisis to crisis.” One of the most frequently discussed topics in comparative
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constitutional law is constitutional adjudication, including its institutional aspects’ and
the methodology of jurisprudence."’ The starting point of this Article is that constitutional
review and relevant, well-functioning constitutional courts are essential elements of
a constitutional democracy, no matter what the borders are between normalcy and
emergency. The aim of this contribution is to complement existing research with a fresh
comparative analysis of contemporary European challenges that have not yet been examined
with this methodology in the context of the Visegrad countries.

2 THE VISEGRAD CONTEXT

The Visegrad Four (V4) — Hungary, Poland, the Czech Republic," and Slovakia — share
a common history dating back to well before the establishment of the Habsburg Empire and
their experience of becoming part of the Soviet bloc after the Second World War."* In 1989,
following the political and economic transformation that followed the collapse of the state
socialist system, they decided to deepen their cooperation and promote their common
interests within the framework of the Visegrad Group, which was established for this
purpose in 1991."

Although there are differences between the four constitutional systems,' they are
fundamentally similar, all four being parliamentary republics. Their place in European
integration, historical experience, physical proximity, and similar legal culture’ nevertheless,
make it possible to compare how the respective legal systems respond to identical
phenomena and similar problems. One area where this is particularly worthwhile is in
the development of regulations for emergency situations, as the constitutional framers were
motivated by very similar historical experiences, and the region was similarly affected by
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dangerous situations, such as the COVID-19 pandemic, during the period under review.

The analysis of legal issues arising from the pandemic sheds light on the functioning
of special legal regimes and shows that, although the special legal regimes in all four countries
were developed along similar principles, they operated differently in exceptional situations.'
Although the rules differ in their detail, during the COVID-19 pandemic, for example,
the constitutions of all the countries provided for the possibility of introducing special legal
orders. Since, following the democratic transitions, the Constitutional Courts were also
established in a similar manner, following the centralised, so-called Kelsen model, and they
have played a similarly important role in interpreting and monitoring the rules of
constitutional democracy, it is also possible to compare how this original function has
changed over the years and how the special legal orders have affected the former. Have these
bodies retained their constitutional protection function under the special legal orders, and if
so, based on normative regulations, how do they exercise their powers, what decisions do
they take, and in what cases do they declare that they lack jurisdiction?"’

With the global pandemic, emergency situations became a central constitutional issue
worldwide, and constitutional lawyers in the Visegrad countries also began paying increasing
attention to the topic. While in other countries the literature had already begun to address
the phenomenon of the special legal order in the wake of the ‘war on terrorism’ or similar
events, the tragic COVID-19 pandemic provided researchers of the constitutional systems
of the Visegrad countries with an opportunity and empirical research material for an intensive
examination."” The joint discussion of these four jurisdictions is therefore justified by
the constitutional, political, historical, and cultural similarities between the V4 countries, as
well as their proximity and planned cooperation.

Despite all the above-mentioned similarities, the history and the presence of the four
Visegrad Constitutional Courts are fundamentally divergent. The Polish Constitutional Court
has been in a state of crisis since 2015 because it has been unable to perform its original
function.” The Hungarian Constitutional Court has also suffered from a legitimacy crisis
since 2010.”° The constitutional and legislative powers have shaped the special legal order
regulations into an ideal type of constitutional adjudication across all four countries, but
when assessing the practice of the Constitutional Courts, one cannot avoid noticing
differences. Apart from the specific problems related to COVID-19, there are general
difficulties that exist independently of the special legal orders, but also within them.”'

The four constitutional regulations are similar in that they establish a special legal order
at the normative constitutional level within the framework of the constitutional state. They
reject the Schmittian approach to the state of exception. Consequently, the constitutional
systems of all four countries accept that their Constitutional Courts shall continue to function
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unchanged and do not lay down separate rules for their functioning. On the other hand,
the four Constitutional Courts have different competencies with regard to, e.g. general
ex post facto abstract review, constitutional complaint procedures, and constitutional
complaints.

In sum, with regard to constitutional emergencies, there has been no change in
the fundamental competencies of any of the Constitutional Courts, either in terms of who
can bring cases before them or the legal consequences of their decisions. All four
constitutional systems structure their emergency rules in a similar way, categorizing them
according to specific dangers and exceptional situations, and do not distinguish between
different special legal situations with regard to the role of the constitutional court. However,
the exercise of competencies is influenced by the fact that emergency situations raise novel
constitutional issues, to which constitutional courts may struggle to respond within their
original interpretation of the scope of their competencies. The question of jurisdiction over
acts related to the promulgation of an emergency is one such problem, and another is
the scope of jurisdiction in fundamental rights cases.

In principle, therefore, the Constitutional Courts have the same function in such
situations as they do in normal cases (constitutional protection, review of norms, protection
of individual rights), but in a special, emergency legal order, the scope of their competencies
and the manner in which they are exercised are probably not the same.

Different rules can also be found on the restriction of fundamental rights in
constitutions and (in the Czech Republic and Slovakia) in the constitutional acts that form
part of the constitutional order.”” These rules, or the binding legislation based on the
authorisations provided therein, define the content of constitutional review, the scope of
protected fundamental rights, and the criteria for their restriction. However, depending on
their level of abstraction, the rules are more or less helpful in establishing the special legal
standards, and thus, the Constitutional Courts of the Visegrad countries also vary in how
they approach this task. In addition, the different roles are reflected in the development of
their criteria. Overall, the exercise of powers in the field of fundamental rights adjudication
varies despite the unchanged institutional function.”

The Constitutional Court of each country is therefore the body that ultimately
determines the scope of its review over legislation pertaining to the special legal order: it
decides how the latter deviates from the normal legal order when adopting a given decision,
whether it reviews the legislative reasoning, and what it takes into account, e.g. in order to
assess the constitutionality of the restriction of rights.”* In some cases, the general
fundamental rights restriction test applies, in which case the question arises of how judges
take into account the special legal circumstances. In these cases, although the fundamental
rights restrictions that were introduced were similar in nature everywhere, the four
Constitutional Courts assumed different roles in different constitutional regulatory

22 See Chapter V, especially Article 52-54 of the Fundamental Law of Hungary, Chapter XI in the Polish
Constitution, especially Articles 229-234. In the Czech constitutional order, the relevant rules for the non-war
situations ate in the Act with constitutional force about state security 110/1998. In Slovakia the relevant
Constitutional provision is 460/1992 of the Constitution of Slovakia, especially 51(2).
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environments: Of all the courts, the Slovak one was most involved in fundamental
constitutional and political controversies, while the Czech court was particularly restrained,
rejecting numerous petitions on the grounds of lack of jurisdiction, but nevertheless laying
down the basic principles for assessing the constitutionality of fundamental rights
restrictions. The Hungarian body did not rule out the possibility of review in some of its
decisions, but applied different standards in these decisions and declared the constitutionality
of all but one government action. The Polish Constitutional Court, however, was not given
a role in developing special legal standards during the COVID-19 pandemic, as no special
legal order was declared; only alternative statutory measures were introduced.”

The V4 Constitutional Courts responded to various types of constitutional issues
during the COVID-19 pandemic such as whether the acts proclaiming the special legal orders
were constitutional; how the special legal orders established at the constitutional level and
those established at the legislative level relate to each other; what the legal basis for individual
emergency measures was; what types of norms can arise in the legal system; and the extent
to which fundamental rights can be restricted.”

Similar motions were submitted in all four jurisprudences in related matters during
the COVID-19 pandemic due to similar emergency measures (shop closures, mask wearing,
vaccination, curfews, etc.). However, the level of abstraction and the procedural frameworks
through which these issues reached the constitutional or high administrative courts depended
on the specific characteristics of the respective states’ legal systems. The depth of
the Constitutional Courts’ examination of the constitutionality of the specific legal norms
containing the emergency measures depended on their interpretation, which reflected their
understanding of their role. Three out of four Constitutional Courts maintained
the characteristics of their functioning prior to the COVID-19 pandemic. The Hungarian
Constitutional Court was extremely deferential; the Polish court did not function; and
the Slovak court was probably the most involved in politically sensitive constitutional
controversies, with its deferential position changing slowly.””. Only the Czech Constitutional
Court changed its role relative to the normal legal order, as it was notably reserved in its
interpretation of its powers during the COVID-19 pandemic.”

During the democratic transitions in the Visegrad countries, constitutional
adjudication took the institutional form of independent Constitutional Courts, with
the constitution granting these bodies broad powers to protect the constitution. This
constitutional court function related to the protection of the constitution and fundamental
rights was not fully realised in all four countries, particularly in light of the COVID-19
pandemic-related emergency and the special legal orders issued in recent years. What impact
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455.
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have the special legal orders themselves had on the function of these Constitutional Courts?
In other words, how do the rules of the special emergency legal orders determine the
competencies and functioning of the Constitutional Courts? If the Constitutional Courts are
not restricted by the constitution in an emergency, what criteria determine how they
function?

3 THE VISEGRAD CONSTITUTIONAL COURTS AND THEIR
POLITICAL ENVIRONMENT

During the democratic transitions, the Hungarian, Polish, Czech, and Slovak Constitutional
Courts established Kelsenian-style constitutional adjudication under different historical
circumstances. Czechoslovakia had one of Europe’s first constitutional courts before World
War II, which, although not as famous as its Austrian counterpart, issued several decisions
until 1939 that typically did not fall within the scope of constitutional court jurisdiction as
we know it today.”” Even before its peaceful separation, Czechoslovakia re-established
the institution of the constitutional court, which was then retained in the legal systems of
both the Czech Republic and Slovakia.” The Polish Constitutional Court began its work in
1986 at a time when socialism was already demanding reforms, and the first elements of its
legal practice remained part of the living law even after the democratic transition.”
In Hungary, an independent, centralised constitutional body separate from the courts has
been in operation since 1 January 1990.%

Despite the fact that, in Poland, the Sejm could override the decisions of the
Constitutional Court until 1997 some in the Slovak Republic contested the legitimacy of the
Constitutional Coutrt’s decisions even in the 1990s, overall, constitutional courts with stable
and similar powers have been established. With the exception of Poland, constitutional
complaints seeking review of ordinary court decisions (the German type of constitutional
complaint) emerged slowly in all countries, with the main task of the Constitutional Courts
during the COVID-19 pandemic being dominated by constitutional complaint proceedings
rather than ex post abstract review of norms, as they often received thousands of
submissions. In Poland, 2015 marked a turning point,” when a constitutional crisis
culminated in the appointment of constitutional judges in an unlawful manner, and
the legitimacy of some judges was called into question, disrupting the functioning of
the entire body.™ As a result, the ordinary courts also took a different, more active position
on the protection of the constitution and fundamental rights.”
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Legitimacy and Constitutional Courts in Post-Communist Europe in a Comparative Perspective (Kluwer 2003).
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In Hungary, the formal legality of the Constitutional Court’s functioning in the strict
sense is hardly disputed, and in this sense, no constitutional crisis similar to that in Poland
developed. However, the competence and practice of the Constitutional Court have changed

36

significantly within the so-called populist constitutional environment.” Hungary has had
a new Fundamental Law since 2011, which has been amended fifteen times by the almost
permanent two-thirds parliamentary majority of the Fidesz-KKDNP party coalition since
2010, in several cases precisely in order to override or prevent decisions of the Constitutional
Court.”

The four Constitutional Courts of the Visegrad countries do not operate in the same
constitutional environment.”® The differences are not only due to their partly different
historical, jurisdictional and procedural characteristics. As highlighted already, the legitimacy
and lawful functioning of the Polish Constitutional Tribunal has been in doubt, while in
Hungary the function of the Constitutional Court has fundamentally changed since 2011:
instead of deciding on the constitutionality of legislation in the strict sense, it now mostly
formulates soft-law type constitutional requirements that serve as guidelines of
constitutionality, or decides on the constitutionality of individual court decisions.” This
phenomenon is explainable by the populist political environment. In contrast, in the Czech
Republic and Slovakia, before the COVID-19 pandemic, experiences related to the election
and appointment of judges and their respective powers dominated the discourse, while these
states faced ongoing constitutional challenges but fundamentally respected the rules of
constitutional democracy during the COVID-19 pandemic.*

Although it has been suggested in Poland that constitutional review is conceivable in
a constitutional democracy even without a constitutional court,* great emphasis is still being
placed on restoring the legitimate functioning of this institution. Similarly, in Hungary, there
are serious professional debates about the need to restore the competence of
the Constitutional Court and ensure its professional independence and autonomy.* Despite
the legitimacy problems, constitutional courts are (potentially) important actors in
the functioning of the constitutional system in all four countries, in accordance with the
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37 Timea Drinéezi, Fruzsina Gardos-Orosz, and Zoltan Pozsar-Szentmiklésy, ‘Formal and Informal
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December 2025.
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Emergency and Human Rights Protection. The Theory and Practice of the 1 isegrad Countries (Routledge 2024).

¥ Gardos-Orosz, ‘Constitutional review, Constitutional Courts and the institutional challenges of the 21st
century in Europe’ (n 306).

40 Steuer, “The Slovak Constitutional Court’ (n 30).
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relevant regulations.®

4 THE NORMATIVE FUNCTION OF THE CONSTITUTIONAL
COURTS UNDER THE SPECIAL LEGAL ORDERS OF THE V4
COUNTRIES

The constitutional systems of the four countries established during democratic transitions
from state socialism after 1989 are similar in that they define, in their constitutions, special
legal regulations for emergencies by specifying qualifying conditions.* Based on
the classification of foreseeable exceptional situations, the constitutions have thus created
special legal situations that define the conditions for the exercise of public power and set out
special rules for the protection of fundamental rights.*

Although the special legal orders involve sets of provisions in the constitutions that
allow for derogations from fundamental rules, the Constitutional Courts in all four states are
still entitled to review the constitutionality of normative rules adopted under these orders.*

Another similarity is that the legal systems of all four states contain statutory
regulations in the form of legislative acts, regulations, and other legal provisions on defence,
public safety, health, disaster management, and other security and emergency matters."’
Similar to constitutional rules and the statutory provisions implementing them, these
autonomous legislative acts also allow for deviations from the normal legal order in a number
of areas concerning the exercise of public authority and fundamental rights restrictions in
order to facilitate the handling of challenging situations. In terms of their legal classification,
they are quasi-constitutional emergency rules, but in many cases, the legislator has ordered
their application at the statutory level rather than, or in parallel with, the constitutional level.
This has created a special, emergency legal regime that thus blurs the two categories of rules
and causes several constitutional problems.” Regarding the relevance of this fact to
the normative function of the Constitutional Courts, it must be emphasized that although
the Constitutional Courts operate in the V4 countries regardless of whether the legal order
shifts from normalcy to emergency, the competencies remain the same, as explained above.
However, the assessment of the rights restrictions and extensions of state power is different.

This situation thus makes the position of the Constitutional Courts unstable when

4 Wojciech Sadurski, Rights Before Courts. A Study of Constitutional Courts in Postcommunist States of Central and
Eastern Enrope (Springer 2014); Herman Schwartz, The Struggle for Constitutional Justice in Post-Communist Eurgpe
(University of Chicago Press 2000); Radoslav Prochazka, Mission Accomplished: On Founding Constitutional
Adjudication in Central Enrgpe (CEU Press 2002).

# See more on this in the form of a comparative analysis in Attila Horvath, ‘Emergency Regimes in the
European Constitutions — A Comparative Overview’ (2025) 16(2) European Journal of Risk Regulation 388.
% David Hojnyak and Almos Ungvari, ‘A visegradi egytittmiikédés orszagainak koronavirus jarvanyra adott
valasza, kilon6s tekintettel a vizsgalt allamok 4ltal bevezetett killonleges jogrendi szabalyozasra’ [The
response of the Visegrad countries to the coronavirus pandemic — the regulation] (2021) 17(1) Tustum
Aequum Salutare 305.

4 Lorant Csink, ‘Comparative Constitutionalism in Central Europe: Summary’ in Lérant Csink and Laszlo
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Countries (CEA Publishing 2022).
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and in action: The Visegrad countries and the COVID19 pandemic’ (n 12).

4 On Slovak case law, Gabris and Steuer (n 27). On the Hungarian issues see Fruzsina Gardos-Orosz and
Evelin Butjan, ‘From Constitutional Risk Management to Constitutional Risk Management (Emergency Law
Misuse) in Hungary’ (2025) 16(2) European Journal of Risk Regulation 421.



198 NORDIC JOURNAL OF EUROPEAN LAW 2025(4)

dealing with the same factual matters.”” Although in theory the state can respond to
exceptional situations with effective measures while preserving the characteristic features of
constitutional democracy, there are significant differences in the practical implementation of
constitutional rules. The law in action creates gaps among the experiences of the four
jurisdictions.

In the Czech Republic, parliamentary control plays a key role under the special legal
order in the review of constitutionality, which certainly diminishes the role of
the Constitutional Court.”” This may be supplemented by the review solution provided by
the Pandemic Act that came into force in 2021, as this transferred the competence of
reviewing the applicable legislative acts and regulatory measures in individual cases to
the Supreme Administrative Court. Previously, during regional states of emergency declared
due to floods, the Supreme Administrative Court was also given a substantive role in
exercising control. The Czech Constitutional Court can therefore rule on the constitutionality
of legislation under the special legal order, as well as on constitutional complaints or at
the initiative of judges, but this has not become widespread practice. Furthermore, the act
declaring the special legal order was not considered a normative act subject to review by
the Constitutional Court even before the COVID-19 pandemic.”

In the normal legal order, the Czech Constitutional Court imposes important limits on
the exercise of public power. In contrast, during a special legal order, parliamentary
protection of the constitution is strengthened while maintaining the importance of norm
control, but Constitutional Court proceedings are limited to a narrow range of cases.
The situation makes constitutional court review less effective in remedying urgent
constitutional issues, and decisions are more likely to be of particular importance concerning
the objective protection of the constitutional order. Therefore, despite the very high number
of constitutional complaints under the normal legal order, in an emergency,
the Constitutional Court is clearly not the most important institution for reviewing legislation
and answering constitutional questions relating to individual rights violations.”

Slovakia can be considered the opposite pole in terms of the role of parliament and
the Constitutional Court in constitutional review. The Slovak constitutional regulation
defines a modest role for patliament in decisions relating to the special legal order, placing
greater emphasis on judicial and constitutional review; however, the declaration and
prolongation of the emergency are decided first by Parliament.”* The Slovak Constitution
allows the Constitutional Court to review the legality of this proclamation of a special legal
order, which is difficult to separate from the examination of its necessity, since
the proclamation is lawful if its conditions are met. The key point of the set of conditions is
that the situation cannot be addressed in any other way, as the normal legal order is not
adequate to ensure the constitutional (i.e. constitutionally restricted) exercise of public power

4 Malit and Grinc, ‘States of emergency and COVID19: Czech Republic’ (n 28); Tomas Palik, Kamil Baranik,
and Simon Drugda, ‘Slovakia’ in Richard Albert, David Landau, Pietro Faraguna, and Simon Drugda (eds),
The I CONnect-Clongh Center 2020 Global Review of Constitutional Iaw (October 14, 2021)
<https://ssrn.com/abstract=3942876> accessed 20 December 2025.

50 Kahn (n 28); Malit and Grinc, ‘States of emergency and COVID19: Czech Republic’ (n 28).

51 Act 94/2021 on the protection against the pandemic.

52 Malit and Grinc, ‘States of emergency and COVID19: Czech Republic’ (n 28).

5 Kiihn (n 28).

54 Steuer, ‘Models of states of emergency in Slovakia (n 38).
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while protecting fundamental rights, enabling the state to return to the normal legal order as
soon as possible.

The Slovak Constitution maintains the normal functioning of the Constitutional Court,
and this exercise of review power demonstrates that even in the most delicate matters of
emergency, the Constitutional Court must review whether the proclamation/prolongation
of the state of emergency is constitutional.” In this constitutional system, this leads to the
Constitutional Court playing a very important role in reviewing the constitutionality of the
exercise of public power; the Parliament, in general, does not play as significant a role in this
as in the Czech Republic, where the Parliament and the ordinary courts perform more
important tasks under special legal orders.”

The Polish special legal order is also unique because both the Parliament and
the Constitutional Court play prominent roles in controlling government actions in
accordance with the provisions of normative constitutional regulations.”” The Hungarian and
Polish constitutions stipulate that the Parliament can review the proclamation of a special
legal order, but the constitutional doctrine of both states suggests that the Constitutional
Court may also be entitled to do so. It is also true of the constitutional systems of both
countries that, while the Constitutional Court has never stated that it has the power to review
acts promulgating a special legal order, it has not stated the opposite.

In the Polish and Hungarian special legal orders, government decrees concerning
individual measures may be subject to constitutional review on the basis of a relevant motion,
but they should also be subject to continuous review by Parliament, and their extension
requires parliamentary approval.”® It is necessary to add that this has remained a doctrinal
issue in Poland and Hungary, as Poland did not declare a special legal order during
the COVID-19 pandemic, and in Hungary, there was no motion on this constitutional issue.

In sum, the decision concerning the special legal order in the Czech Republic cannot
therefore be subject to constitutional review, while in Slovakia it can, and in Hungary and
Poland, the text of the constitution does not clarify this. All decrees and other normative
regulations issued under the special legal order can be reviewed from a constitutional
perspective by the Constitutional Courts in all four countries.”

5 THE ROLE OF THE CONSTITUTIONAL COURTS IN
ESTABLISHING STANDARDS FOR THE RESTRICTION OF
FUNDAMENTAL RIGHTS UNDER A SPECIAL LEGAL
ORDER

As regards constitutional standards for the restriction of fundamental rights, the regulations

55 Gabris and Steuer (n 27).

56 With the constitutional amendment of 2020, Parliament was given a more significant role in declaring a
pandemic emergency, but this constitutional amendment was highly controversial.

57 Monika Florczak-Wator, ‘States of Emergency in Poland and Their Impact on the Protection of Human
Rights in Times of Covid-19 Pandemic’ (2021) 12 Romanian Journal of Comparative Law 287.

38 Zoltan Szente, ‘Emergency as a pretext to restrict political rights: The Hungarian autocratic regime at work’
in Monika Florczak-Wator, Fruzsina Gardos-Orosz, Jan Malif, and Max Steuer (eds), States of Emergency and
Human Rights Protection. The Theory and Practice of the Visegrad Countries (Routledge 2024).

% Flotrczak-Wator, Gardos-Orosz, Malif, and Steuer (eds) (n 6).
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of the four countries differ in this respect.”
In Hungary, the Constitutional Court took charge of defining the constitutional
possibility in the Fundamental Law of deviating from the general standard of fundamental

rights restrictions,”

while in Poland, only the scholatly literature dealt with the issue in
relation to COVID-19, as no special legal order was declared. In Hungary, while the text of
the Fundamental Law allows for the suspension of almost all fundamental rights, with
exceptions that differ from the general rule, the Constitutional Court has formulated
a number of approaches to the constitutional review of emergency regulation. At one
extreme, legislative acts cannot be reviewed at all from the point of view of necessity and

proportionality,”

while at the other extreme, the Constitutional Court may also assess
the necessity and proportionality of decrees in the context of its constitutional review.®
Looking at the arguments on both sides, it is clear that the only thing the court agrees on is
that special legal norms are temporaty and need to be reviewed regularly.**

In Poland, the problem was that the constitutional standard for declaring a special legal
order can only be applied in exceptional situations. In this case, pursuant to the provisions
of the Constitution, a law specifying the rules of the special legal order in detail defines
the fundamental rights that may be restricted in the given special legal situation, while
ensuring that their essential content cannot be revoked even in such cases. It posed
a constitutional problem for ordinary judicial practice that, during the COVID-19 pandemic,
the legislature invoked the state of emergency to restrict fundamental rights differently than
under the normal legal order and granted broader powers to administrative authorities.”

The Czech constitutional regulation is concise, but the constitutional law on
the protection of public security, which supplements the constitution and forms part of
the constitutional order, allows for greater restrictions on fundamental rights under a special
legal order.* It does not provide any guidelines that deviate from the normal legal order for
assessing restrictions or for determining the specific rights that may be restricted at

the legislative level.”’

The Slovak constitutional regulation is similar: the Constitutional Court
has not been provided with any special standards for the special legal order defined in
the Constitution, and must instead apply the general test for restricting fundamental rights
in such cases.*®

Since the special legal order is laid down in the Constitution and the general principles

of the rule of law also apply to this regulation, the Czech and Slovak Constitutional Court

0 See Florczak-Wator, Gardos-Orosz, Malif, and Steuer (eds) (n 0), four studies in Chapter II.

61 Article 53 of the Fundamental Law.

623152/2022. (IV. 12.) AB decision. See Szente, ‘Emergency as a pretext to testrict political rights’ (n 58).

63 3537/2021. (XII. 22.) AB decision.

¢ However, this is the only clear constitutional requirement that cannot be enforced.

% Monika Florczak-Wator, ‘Human Rights in States of Emergency: Constitutional Principles and Their
Application in the Republic of Poland’ in Monika Florczak-Wator, Fruzsina Gardos-Orosz, Jan Malit, and
Max Steuer (eds), States of Emergency and Human Rights Protection. The Theory and Practice of the 1Visegrad Countries
(Routledge 2024).

% Max Steuer and Radka Vicenova, ‘A widening gap? Fundamental rights and states or emergency in Slovakia’
in Monika Florczak-Wator, Fruzsina Gardos-Orosz, Jan Malif, and Max Steuer (eds), States of Emergency and
Human Rights Protection. The Theory and Practice of the Visegrad Countries (Routledge 2024).

67 Jan Malif and Jan Grinc, ‘Tundamental rights limitations in states of emergency’ in Monika Florczak-Wator,
Fruzsina Gardos-Orosz, Jan Malif, and Max Steuer (eds), States of Emergency and Human Rights Protection. The
Theory and Practice of the 1Visegrad Countries (Routledge 2024).

8 Steuer and Vicenova (n 60).
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decisions are also based on the doctrine that if there is no rule in the Constitution regarding
the deviation, then the necessity and proportionality test must be applied during
constitutional review.” The practice of these Constitutional Courts differs in the extent to
which they undertake to develop the criteria of necessity and proportionality in specific cases.
While the Czech jurisprudence emphasizes that the court can assess the reasonableness of
the justification provided by the legislature in the context of recognizing the necessity of
a greater fundamental right restriction,” the Slovak Constitutional Court goes further and, in
addition to adequate justification, also takes into account publicly known scientific facts
when reviewing necessity.

There is therefore a significant difference in the constitutional regulations of
the Visegrad countries in that the standard for restricting fundamental rights is defined
differently, and the Constitutional Courts have assigned different functions to their
interpretation. In Poland, different fundamental rights may be restricted under specific legal
orders, but their restriction is subject to the general test for restricting fundamental rights,
taking into account the circumstances, and in the absence of constitutional or statutory
provisions to the contrary. As the rules on restrictions are defined in the constitution for
the special legal order, it was an even greater problem that this did not apply during
the COVID-19 pandemic because a special legal order was not declared.”

In the Czech Republic and Slovakia, the restriction of fundamental rights and their
review are governed by general rules. The constitutional question before the Constitutional
Courts was how the test could be adapted to the circumstances of a special legal order and
whether such a legal order entails a different quality of fundamental rights protection.”
In Hungary, different rules apply under the special legal order, both concerning the scope of
fundamental rights that can be restricted and the applicable standard for restricting
fundamental rights, which the Constitutional Court has attempted to interpret in several

decisions, with contradictory results.”

6 CONSTITUTIONAL ISSUES ADJUDICATED BY V4
CONSTITUTIONAL COURTS DURING THE COVID-19
PANDEMIC — A SUMMARY

The closing question is: which cases were finally found admissible by the Constitutional
Courts, and when did the court refer to a lack of jurisdiction?

In Poland, due to the constitutional crisis, the Constitutional Court did not perform
its function effectively. As a result, the ordinary courts performed constitutional protection
tasks in individual cases, which primarily involved assessing the legality and, in some cases,
the constitutionality of measures taken by decree or administrative decisions. Accordingly,
the ordinary courts did not apply laws which were regarded as unconstitutional and even
established the state’s liability for damage caused by unconstitutional legislation in some

9 Pavel Ondfejek and Filip Horak, ‘Proportionality during Times of Crisis: Precautionary Application of
Proportionality Analysis in the Judicial Review of Emergency Measures’ (2024) 20(1) European Journal of
Constitutional Law 27.

70 Kihn (n 28).

" Florczak-Wator, ‘Constitutional Challenges in Emergency Governance’ (n 25).

72 Ondfejek and Horak, ‘Proportionality during Times of Crisis’ (n 69).

73 Gardos-Orosz and Burjan (n 48).
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cases. This debate took the form of motions from the president and the speaker of the Sejm
to the Constitutional Tribunal. The motions concerned one of the most fundamental issues
connected to the Polish legal system during the COVID-19 pandemic: the powers of
ordinary courts to interpret and enforce the constitution in relation to the Constitutional
Court.

In Hungary, it is important to emphasize the original function of the Constitutional
Court and compare it with the changes that took place after 2010.”* In this situation,
during the pandemic, the court mainly received motions concerning fundamental rights
instead of politically sensitive legislative matters. Despite the continuous operation of
the Constitutional Coutt, special legal order standards were not developed and/or enforced.
The decisions taken in connection with the COVID-19 pandemic failed to establish
a consistent standard, and as a result, the Constitutional Court ultimately found all but one
of the regulations issued by the Government to be constitutional.”

In the Czech Republic, the Constitutional Court issued a number of decisions, but in
most of them, it emphasized the supervisory powers of parliament and that some of
the issues relating to the special legal order were political in nature and therefore could not
be reviewed by the Constitutional Court. At the same time, it stated that it would only rule
on restrictions on fundamental rights in exceptional cases where the issue of fundamental
constitutional importance affected a large number of other legal disputes and caused
widespread violations of fundamental rights within the Czech legal system. In the normal
course of their work, the courts and the Supreme Administrative Court are responsible for
adjudicating individual cases of the infringement of rights and providing guidance on
questions of illegality.”” The Czech Constitutional Court therefore ruled on many of
the motions brought before it, but took the position that it plays only a minor role in crisis
management. However, it established that the fundamental test for restricting fundamental
rights under the Constitution is the necessity and proportionality test, which must be applied
by both legislators and law enforcement authorities. It found the special restrictions on
fundamental rights and the criteria set out in the pandemic law to be constitutional and did
not raise any objections to the establishment of a quasi-statutory special legal order.”’

The Slovak Constitutional Court issues numerous decisions in which it clarified its
jurisdiction in many matters relating to the special legal order. It expressed its position not
only in individual decisions aimed at the abstract ex post review of regulation and legislation,
but also in the detailed review of other normative measures (provisions of general
application) taken by the authorities in response to the COVID-19 pandemic. In addition to
emphasizing the requirement for justification, it also placed great emphasis on
the enforcement of the principle of equality. However, the Slovak Constitutional Court also
approved a significant proportion of the reviewed state decisions and rejected many
constitutional complaints on the basis of procedural inadmissibility.”

7 Gardos-Orosz and Zakarias (n 32).

75 Gardos-Orosz and Burjan (n 48).

76 Kithn (n 28).

77 Pavel Ondfejek, ‘Threshold of Justification of Emergency Regulations: On Coherentism Requirement for
the Justification of Measures Adopted in the Czech Republic during the COVID-19 Pandemic’ (2021) 27(2)
Archiwum Filozofii Prawa i Filozofii Spotecznej 41.

78 Kamil Baranik, ‘Disproportionate restrictions on the freedom of movement: The Slovak Republic during
the Covid19 pandemic’ in Monika Florczak-Wator, Fruzsina Gardos-Orosz, Jan Malif, and Max Steuer (eds),
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In Hungarian, Polish, Czech and Slovak constitutional practice, the practice of
the Constitutional Courts has thus been organised around three fundamental issues. The first
issue was the reviewability and review of the proclamation and extension of a special,
emergency legal order. The second issue concerned the hierarchy of legal sources, the
problem of regulations of different levels promulgated in parallel, and their justification. In
connection with this, the third issue concerned the legal basis of state decisions. These were
supplemented by classic constitutional jurisprudence on the protection of fundamental
rights, i.e. the assessment of the constitutionality of restrictions on fundamental rights.

While in Poland, the most important constitutional issue brought before
the Constitutional Tribunal concerned the relationship between the latter and ordinary courts
in the enforcement of fundamental rights and the protection of the constitution, in the Czech
Republic, the review focused on the legal basis for emergency measures and the possibility
of the constitutional review of their promulgation.

In Slovakia, in addition to these and fundamental rights issues, questions of legal
sources arose, as a completely new source of law was ultimately recognised by
the Constitutional Court in connection with crisis management, a provision of general
application which the Constitutional Court recognised as a source of law that it is competent
to review within the scope of its powers to review legislation.

In Hungary, the most important issues brought before the Constitutional Court were
classic cases of fundamental rights restrictions related to the right of assembly, compulsory
vaccination and the protection of data of public interest.

The Constitutional Courts of the Visegrad countries have therefore dealt with (or
established their lack of jurisdiction over) various issues of state organisation and sources of
law and procedure, in addition to classical cases of fundamental rights restrictions such as
shop closures, curfews, restrictions on religious freedom, mask wearing and dilemmas related
to immunity certificates.” The differing assessments of the motions, the definition of
the jurisdiction of the Constitutional Courts, and the review criteria highlight the different
roles of the V4 Constitutional Courts.

7 CONCLUSION

In the Visegrad countries, constitutional adjudication has taken the form of independent
constitutional courts, which are vested with significant powers by the constitution. However,
not all countries have fully realized the original function of these institutions, as they face
serious problems in Poland and Hungary. The role of constitutional review and its
institutional and procedural arrangements were not specifically adjusted in the constitutional
legislation related to emergency or special legal orders and therefore remained the same as in
the normal legal order. In some countries with explicit constitutional guarantees, the
constitutional courts’ acts did not specify any special legal order procedures, and normal
functioning was maintained. However, during the COVID-19 pandemic, the constitutional
courts exercised their powers differently among the Visegrad countries.

States of Emergency and Human Rights Protection. The Theory and Practice of the 1isegrad Countries (Routledge 2024).
7 New perspective of comparative constitutional law. A global database from constitutional case law

delivered in the shadow of the pandemic. <https://covid-and-constitutionalism.tk.hu/en> accessed 20
December 2025.
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Although the Czech Republic made few, rather restrained decisions, and Slovakia made
more detailed ones, both Constitutional Courts provided clear guidance on issues relating to
state organisation or fundamental rights standards in emergency situations, based on their
interpretations of the constitution. The Polish Constitutional Tribunal did not issue any
relevant decisions on the standard of review for normal and special legal orders during
the COVID-19 pandemic, whereas in Hungary, the special legal order test enshrined in
the Fundamental Law was interpreted in countless ways, and the permanent special legal
order was not subject to constitutional review.

This article has provided a broad picture of how the V4 Constitutional Courts operated
under the emergency situation related to the COVID-19 pandemic. The results of the inquiry
show that, in situations of danger, constitutional courts should act as guardians and
institutional guarantors of constitutionality in accordance with the black-letter law. However,
in Poland and Hungary the original institutional function of the Constitutional Court had
already been seriously undermined under normal conditions.

The special legal order itself, by its very nature, allows for the further strengthening of
an already powerful executive, making constitutional review particularly important under this
regime. Although the constitutions of all four states consider the institution of constitutional
review to be of paramount importance even under a special legal order, they do not reinforce
it, nor provide for additional powers, procedural safeguards, rights of initiative, the possibility
of ex officio proceedings or other solutions to ensure the effectiveness of review and the
exercise of powers. The practice of the Constitutional Courts, therefore, is, in most cases,
restrained and hesitant.

The functioning of the Constitutional Courts is (or should be) an important
institutional guarantee of the rule of law in all Visegrad constitutional democracies, even in
times of a special legal order. This article has highlighted that this well-established
constitutional function is nevertheless under threat both in times of normalcy and in
emergencies. Constitutional courts that do not operate propetly in normalcy do not fulfil
their full functions in an emergency either (Poland and Hungary). While constitutional courts
may operate according to their constitutional function in normal times, their role might
become uncertain in an emergency (Czechia) or the role of executive decision-making might
become uncertain (Slovakia).

All'in all, the big picture of the V4 Constitutional Courts in emergencies suggests that
well-functioning constitutional courts should operate equally well in times of normalcy and
in emergencies, in accordance with valid constitutional standards. However, without strong,
decisive institutional operations and impact in normal times, they are unlikely to succeed in
providing relevant and independent guidance on matters of constitutionality in
an emergency. However, in some V4 jurisdictions, constitutional courts took important steps
in some decisions to clarify the standards for the future.
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