ADMINISTRATIVE INDEPENDENCE IN THE NORDIC
STATES — EU LAW REQUIREMENTS AND NATIONAL
TRADITIONS
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EU law increasingly requires that the Member States establish independent administrative
bodies in varions fields. Examples include market supervision, non-discrimination, and data
protection. This article addresses the realisation of such requirements in the five Nordic states.
The West Nordic systems of Denmark, Iceland, and Norway feature a traditional hierarchic
organisation of the administrative authorities under the relevant ministries, albeit with examples
of independent administrative bodies. Contrastingly, the East Nordic systems of Finland and
Sweden have a long-standing constitutional tradition of organising the entire state administration
with a considerable degree of independence from the governmental level. The study of the
constitutional frameworks and traditions contributes to understanding the impact of EU law
requirements on independence in different national systems. The relatively uncritical reception of
requirements on administrative independence in the Nordic states may be explained by both the
practical orientation of Nordic legal thinking and the long-standing existence of arrangements of
independent anthorities in the legal systems. This attitude is contrasted with the sceptical views
on administrative independence in continental Europe, especially Germany, as exemplified by
Case C-518/07 Commission v Germany (on independent national data protection anthorities).
Also the Nordic experiences, however, highlight the tension between the ideals of total
independence and the needs for the anthorities to be linked to, and funded by, the public sector.
The legal comparison may help to understand the impact of EU law and reveal the various
‘Europeanisations’ of general administrative law, given the national preconditions.

1 INTRODUCTION

During the last few decades, the concept of administrative independence has gained interest
in European administrative legal discourse.' Inspired in part by long-standing practices in US
law, provisions in the EU Treaties and secondary law in certain limited fields require that the
Member States establish independent administrative bodies for supervision.” Examples

include such varying matters as market supervision for railways, enforcement of competition
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law, the promotion of non-discrimination, and compliance with the rules for data protection.
Concerning this last field, the ECJ has clarified the scope of independence requirements in
the seminal cases Commission v Germany' and Commission v Austria* This article addresses the
realisation of such requirements on the five Nordic states of Denmark, Finland, Iceland,
Norway, and Sweden. Being well-established democracies and highly ranked concerning the
rule of law, these legal systems may provide insights into the operation of administrative
independence under EU law in the Member States.” These states are also interesting from a
general point of view, given their varying affiliation with EU law, either directly as EU
member states (Denmark, Finland, and Sweden) or via the EEA Agreement (Norway and
Iceland).

The point of departure for discussions on administrative independence in the EU
setting is that the opposite of independence applies: in Europe and as a rule, public
administration is organised as part of the executive in the separation-of-powers scheme.’
Theoretically, administrative decision-making is democratically legitimised through the
governmental ministers, who are accountable to parliament and delegate power to the
administrative level.” Independence, then, entails an exception to this chain of democratic
legitimacy. From this perspective, the use of independent authorities may give rise to
problems in relation to constitutional values such as democratically founded governance, rule
of law, and accountability in decision-making.®* However, already at the outset it should be
mentioned that the ideal of a clear-cut distinction along those lines has never quite been
fulfilled in the actual design of European administrative systems.” Still, the tripartite
conceptualisation of the state structure as consisting of a legislative, an executive, and a
judicial branch is an important feature in most European states, and can serve as a point of
departure for the discussion.

EU law has traditionally relied on the idea that each Member State may freely organise
its public administration responsible for applying EU law, be it in the form of indirect
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administration or as a part of composite administrative structures.® The same point of
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departure applies to EEA law."" From a practical point of view, this is understandable: given
the constitutional and historical differences, it would be an immense task to replace the
existing national administrative structures in various fields. Furthermore, the reliance on
national administrative structures may be linked to the character of the EU as a cooperation
among sovereign states.'”

The principle of institutional autonomy is well established in EU law as a parallel to
the principle of procedural autonomy.” The principle implies that in the absence of
provisions in EU law, Member States may themselves decide which bodies will be
responsible for implementing and applying EU law, unless there are provisions in Union law
stating otherwise. Furthermore, the selected national form of organisation shall not be less
favourable to the individual relying on EU law than similar national provisions (the principle
of equivalence) and the form shall not make it impossible or excessively difficult in practice
to exercise rights under EU law (the principle of effectiveness).'"* In EEA law, the EFTA
Court has similarly held that the national administrative proceedings ‘must be conducted in
a manner that does not impair the individual rights flowing from the EEA Agreement’.”

As 1s indicated by the reference to provisions in EU law in the definition set out above,
the institutional autonomy is not to be understood as a principle s#icto sensu, limiting the EU
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legislator.”® Rather, under the ‘principle’, there may be provisions in primary or secondary

law prescribing the kind of national institutions that shall exist to handle matters relating to
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EU law in various fields. Requirements of independent national administrative authorities is
one such example.

The main question for this article is how EU law requirements for administrative
independence have been realised in the five Nordic states of Denmark, Finland, Iceland,
Norway, and Sweden. The ambition is thus to shed light on the interplay between EU law
and national constitutional and administrative law when it comes to the institutional setting
for applying EU law on the national level.

The article focuses on the independence of administrative bodies on the national level
as required by EU law. As an important background to this, it may be noted that ideas of
administrative independence are not limited to the EU Member State (or EFTA-EEA state)
level. The organisation of the EU itself entails such features. Under Article 17(3) TEU the
Commission shall be ‘completely independent’, and its members ‘shall neither seek nor take
instructions from any Government or other institution, body, office or entity’. This provision
is mirrored in Article 245 TFEU, which requires the Member States to respect the
independence of the Members of the Commission.'” The European Central Bank may not
‘seek or take instructions from Union institutions, bodies, offices or agencies, from any
government of a Member State or from any other body’ (Article 130 TFEU). Furthermore,
Article 298 TFEU refers to ‘an open, efficient and independent European administration’,
indicating at least some degree of independence of EU agencies and other bodies."® Finally,
looking beyond EU law, international law may require or recommend the establishment of
independent administrative bodies on the national level."”

The study examines national bodies formally organised within the public organisation
under the national constitutional system. Given the special character of these bodies, which
does not necessarily qualify as ‘administrative’ in either EU or in national law, the national
central banks are not covered.

As will be seen, the central problem in the field is not whether a certain body is
administrative in character, but whether it is independent. There is no generally accepted
definition of administrative independence in EU law, and requirements may be framed
differently in different legal acts, as elaborated below. The terminology used in legal
scholarship reflects the conceptual uncertainty surrounding the field, discussing both
‘autonomous public bodies’, ‘independent agencies’, and ‘independent administrative
authorities”” Given that the EU treaties and legal acts generally use the latter term, this article
does the same. As a point of departure for discussions on the concept of independence, the
conclusions of the ECJ in Commission v. Poland can be reiterated. Because the relevant

17 Lenaerts, van Nuffel, and Corthaut (n 14), para 12.067; Wouter Wils, ‘Independence of Competition
Authorities’ (2019) 42 Wotld Competition 149, 151 £

18 Lenaerts, van Nuffel, and Corthaut (n 14), para 13.043 ff; Ruffert (n 1) 97 f. notes that this provision was
suggested by Sweden in the Constitutional Convention.

19 Eg, GA Resolution 48/134, ‘Principles relating to the Status of National Institutions (The Paris Principles)’
20 December 1993; Council of Europe, Recommendation Rec R(2000)23 of the Committee of Ministers to
member states on the independence and functions of regulatory authorities for the broadcasting sector; see
for further examples Mads Andenas, ‘Independent Administrative Authorities in Comparative Law:
Scandinavian Models’ in Roberto Caranta, Mads Andenas, and Duncan Fairgrieve (eds), Independent
Adpinistrative Authorities (British Institute of International and Comparative Law 2004) 246 ff.

20 De Somer (n 12) 5 ff discusses the ‘terminological chaos’ and uses the term ‘Autonomous Public Bodies’ as
an umbrella term for the purposes of her study.
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secondary law did not define ‘independence’, the Court held that the concept should be
‘construed in its usual meaning’. As to this ‘usual meaning’, the Court concluded:

Thus, as regards public bodies, independence usually refers to a status that ensures
that the body in question is able to act completely freely in relation to those bodies
in respect of which its independence is to be ensured, shielded from any instructions
or pressure.”’

This contribution aims at deepening understanding of this kind of requirements under EU
law by examining the reactions of Nordic legal systems. As this is a group of European states
with similar basic values regarding democracy, the rule of law, and transparency in their legal
systems, but different traditions when it comes to administrative organisation (see Section
2), this comparative study may provide new insights of general interest for EU law and
constitutional law. Previous research, including the important monograph by De Somer, has
examined only to a limited extent the Nordic experiences concerning independent
authorities.” The addition of the Nordic legal systems with their special features may add an
important dimension to the European debate in this field. The comparative approach may
illustrate the plurality (the different ‘Europeanisations’) stemming from different realisations
of the European goals and standards affecting the administrative systems.” Furthermore, the
comparative study may also contribute to the scholarly debates in the Nordic countries by
highlighting features that are not apparent when the national systems are studied separately.
In this way, the comparison in relation to the impact of EU law may deepen the
understanding of the national legal systems.

2 THE CONSTITUTIONAL FRAMEWORK IN THE NORDIC
STATES

In order to understand the impact of EU requirements of independent authorities, it is
necessary to give a brief background to the constitutional framework in the Nordic states
when it comes to the position of administrative authorities.”* As a point of departure, the
five states are joined by historical, linguistic, and legal bonds linked to historical unions
among the countries.” In traditional groupings of ‘legal families” and the like, the Notrdic

systems ate often treated as a distinct group.*

A common denominator among the countries
is the emphasis put on the role of the democratically legitimate national parliament as the

primary legal actor, with the judiciary taking a deferential role. Linked to this, legislative

21 Case C-530/16 Commission v Poland EU:C:2018:430, para 67.

22 See, for an important overview, Andenas (n 19); cf De Somer (n 12), which focuses on examples from
Belgium (Flanders), France, the Netherlands, and the United Kingdom.

23 Biaggini (n 6) 578.

2+ See, generally, Halberstam (n 8) 140 undetlining the need for exploring the national constitutional
architecture in comparative administrative studies of independent agencies.

25 Uwe Kischel, Comparative Law (OUP 2019) 544 ff; Markku Suksi, ‘Common Roots of Nordic Constitutional
Law? Some Observations on Legal-Historical Development and Relations between the Constitutional
Systems of Five Nordic Countries’ in Helle Krunke and Bjérg Thorarensen (eds), The Nordic Constitutions: A
Comparative and Contextual Study (Hart 2018) 40 ff.

26 Konrad Zweigert and Hein Kotz, An Introduction to Comparative Law (3rd edn OUP 1998) 273; Michael
Bogdan, Concise Introduction to Comparative Law (Europa Law Publishing 2013) 76.
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materials play an important role for legal argumentation.”” None of the countries features a
constitutional court.”® Comparative legal research often highlights a certain degree of
practically oriented legal thinking as typical for the Nordics (‘Nordic pragmatism’), as
opposed to the alleged conceptualised and formalistic thinking of continental Europe.”” All
Nordic states are either members of the EU or parties to the EEA Agreement. Concerning
the latter, the secondary law applicable to the EFTA states applying the EEA Agreement
shall be interpreted in the same way as under EU law.” Below, references to EU law include
the EEA dimension, where applicable.

In contrast to the commonalities among the Nordic constitutional systems concerning
basic principles and ideals, there are important differences on the more detailed level, not
least concerning the position of administrative authorities. Nordic states feature two distinct
systems for administrative organisation, viz the West Nordic (Denmark, Iceland, and
Norway) and the East Nordic (Finland and Sweden) models.”’ Below, the constitutional
framework for the position of administrative authorities, especially more independent such
bodies, is outlined for the West and East Nordic states respectively.

In Denmark, the 1953 Constitution establishes a separation of powers. The legislative
power lies with the Folketing (Parliament) and the King (ie the Government) jointly, the
executive power lies with the King, and the judicial power lies with the courts. This continues
the tradition from its predecessor, the 1849 Constitution, through which absolute monarchy
was abolished.”” Under the current 1953 Constitution, which largely follows the structure
established in 1849, the executive is organised under the ministries. These are headed by
ministers (formally appointed by the King or reigning Queen , in practice the Prime Minister
under the principles of parliamentarianism) who are under a political leadership of the Prime
Minister, but individually responsible for making decisions in their ministries. The central
state authorities are organised within the ministries, with hierarchical chains of command
from the minister to the civil servant. The minister may thus engage in individual matters
and give directions or even take over the decision-making competence.” Apart from these
central state authorities, the Folketing may also establish independent administrative
authorities such as councils (7id) and boards (nezwn), which operate outside the ministerial
hierarchies. As a rule, the minister may not give instructions to such bodies.** A few special

27 Jaakko Husa, ‘Constitutional Mentality’ in Pia Letto-Vanamo, Ditlev Tamm, and Bent-Ole Gram
Mortensen (eds), Nordic Law in Enropean Context (Springer 2019) 58.

28 Helle Krunke and Bjérg Thorarensen, ‘Concluding Thoughts’ in Helle Krunke and Bjérg Thorarensen
(eds), The Nordic Constitutions. A Comparative and Contextual Study (Hart 2018) 206 £.

29 Helle Krunke and Bjérg Thorarensen, ‘Introduction’, in Helle Krunke and Bjérg Thorarensen (eds), The
Nordic Constitutions. A Comparative and Contextual Study (Hart 2018) 1, 7 f; Markku Suksi, ‘Markers of
Notdic Constitutional Identity’, (2014) 36 Retfaerd 66, 88.

30 Dag Werno Holter, ‘Legislative Homogeneity’ in Carl Baudenbacher (ed), The Fundamental Principles of EEA
Law. EEA-ities (Springer 2017).

31 Henrik Wenander, ‘Public Agencies in International Cooperation under National Legal Frameworks.
Legitimacy and Accountability in Internationalised Nordic Public Law’ in Maria Grahn-Farley, Jane Reichel,
and Mauro Zamboni (eds), Governing with Public Agencies — The Development of a Global Administrative Space and the
Creation of a New Role for Public Agencies (Stockholm University 2022) 176 ff.

32 Constitution of the Kingdom of Denmark 1953, art 3; Helle Krunke, ‘Constitutional identity — seen
through a Danish lens’ (2014) 37 Retfaerd 24, 28 ff.

33 Constitution of the Kingdom of Denmark 1953, arts 12—14; Soren H Morup et al, Forvaltningsret. Almindelige
emmer (Tth edn DJOF 2022) 22, 39 ff.

34 Sten Bonsing, Almindelig forvaltningsret (4th edn, DJOF 2018) 80; Morup et al (n 33) 54.
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bodies are organised under the Folketing, such as the Parliamentary Ombudsman and the
audit organ Rigstrevisionen.”

In Iceland, the constitutional system is very similar to that of Denmark: the current
1944 Icelandic Constitution, its predecessors, and administrative structure were largely

modelled on the Danish system.”

Consequently, the constitutional structure comprises a
tripartite separation of powers and a parliamentary system.”” The President appoints
governmental ministers according to the majority in the parliament (A/zng). They head their
respective ministries and have individual responsibility over their respective fields of
competence.” As in Danish constitutional law, administrative authorities as a rule are
organised hierarchically within the ministry, with a low degree of autonomy for the civil
servants.” However, like the Danish Folketing, the Alpingi may establish other, more
independent forms of administrative bodies outside the ministerial hierarchies."’

The Norwegian constitution is based on a separation of powers, with the state
administration as part of the executive.! To be sure, the state administrative bodies in
Norway are generally described as being organised into separate entities (‘y#re efater’) outside
the ministerial departments. Still, the state administration is organised hierarchically under
the Government and its ministries. The Norwegian administrative system, therefore, and in
a similar fashion as in Denmark and Iceland, is based on ministerial rule.*” Apart from these
bodies, a state audit body (Réksrevigjonen) and a patrliamentary ombudsman (Sivzlombude?) are
appointed by the Storting (Parliament) as special organs.”’ The default position for
Norwegian legislative policy, following a Storting decision in 1977, is that public
administration shall be organised under the government and the ministries in order to
promote governmental control, unless there are special reasons to do otherwise; however,
there are no constitutional limitations to establishing independent administrative bodies.*
The core aspect of this form of independence is that the scope for the government and
ministries to give instructions is limited by explicit legislative provisions.” This form of
independent administrative bodies is widely used in Norwegian law. A commission of inquiry

concluded in 2019 that there were over 100 such bodies.** Among the reasons put forward

35 Henrik Wenander, ‘Foérvaltningsorgan under patlamenten i Norden’ in Sebastian Godenhjelm, Eija
Mikinen, and Matti Niemivuo (eds), Forvaltning och rattssakerbet i Norden. Utveckling, utmaningar och framtidutsikter
(Svenska litteratursillskapet i Finland — Appell 2022) 43 f.

36 Bjorg Thorarensen, Stdrnskipunarrétinr: Undirstidur og handbafar rikisvalds (Codex 2015) English summary.

37 Constitution of Iceland 1944, arts 1 and 2.

38 Constitution of Iceland 1944, arts 13—15; Indridi H Indridason and Gunnar Helgi Kristinsson, “The role of
patliament under ministerial government’ (2018) 14 Icelandic Review of Politics and Administration 149, 152.
3 Svanur Kristjansson, ‘Iceland: A Patliamentary Democracy with a Semi-presidential Constitution’ in K
Strom, W C Miiller, and T Bergman (eds), Delegation and Accountability in Parliamentary Democracies (OUP 2000)
410.

40 cf Gustaf Petrén, ‘Government and Central Administration’ in Erik Allardt et al (eds), Nordic Democracy.
Ldeas, Issues, and Institutions in Politics, Econony, Education, Social and Cultural Affairs of Denmark, Finland, Iceland,
Norway, and Sweden (Det danske Selskab 1981) 177.

41 Constitution of Norway 1814, arts 3, 12, and 27 ff.

42 Bivind Smith, Konstitusjonelt demokrati. Statsforfattningen i prinsipielt og komparativt hys (5th edn, Fagbokforlaget
2021) 231 ff.

43 Constitution of Norway 1814, arts 75 k and 1.

4 Parliamentary gazette Stortingstidende (1976-77) 4076; Eivind Smith, Staz og ret. Artikler i ntvalg 1980 — 2001
(Universitetforlaget 2002) 513 £.

4 Torstein Eckhoff and Eivind Smith, Forvaltningsrett (11th edn 2018) 157.

4 Commission of inquiry report NOU 2019: 5 Ny forvaltningslov 511 £.
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for establishing such bodies are the need for the political (governmental) level to focus on
general policy matters, separation of various functions (rule-making and supervision), and
the need for expertise."” There is also a link to developments in administrative policy,
including ideas of New Public Management. Notably, political scepticism has been directed
towards establishing independent authorities in certain fields.” Norwegian legal discourse
has remarked in this context that administrative independence never can be total, since all
public bodies are dependent on legislation and the state budget.”

Whereas the West Nordic systems all show varieties of seeing administrative bodies as
an integrated part of the executive by default, the East Nordic constitutional systems organise
the state administrative bodies as separate entities within the state with a considerable degree
of independence in decision-making in individual cases (see below).” This reflects a historical
tradition dating back to the establishment of the constitutional and administrative structures
in the Swedish Realm (of which Finland was a part until 1809) in the 17th and 18th centuries.
In 1634, a number of collegiate bodies were established, whose formal hierarchical links to
the Royal Council (‘the Government’ in today’s terms) were eventually severed in 1719."

The Constitution of Finland, in spite of its reference to a tripartite separation of powers
and parliamentarianism, establishes that the state administrative authorities are organised
separately from the Government.” In addition, they have an independent position in their
decision-making. This may be explained by the historical developments. In the early 20th
century, when Finland was a grand duchy under Russia and struggled for independence,
Finnish legal scholarship established that the administrative authorities should be
independent of the (Russian) political leadership, building on old traditions from the Swedish
Realm.” Finnish legal discourse undetlines the principle of legality as a general guarantee for
administrative independence. Furthermore, an unwritten principle of independence in the
use of discretion applies, meaning that a minister may not give directions as to the authority’s
application of law in an individual matter.”* The ministries are responsible, however, “for the
approptiate functioning of administration’ within their fields of competence.” As a rule, the
government makes collective decisions, but the constitution also allows for ministers making

56

individual decisions in certain matters of less importance.” Some parts of the administrative

authorities, such as the leadership of the police forces, may be organised within the relevant

47 Inge Lorange Backer, ‘Uavhengige forvaltningsorganer i Norge’ in Iris Nguyen Duy and others (eds), Ufen
sammenligning. Festskrift til Eivind Smith 70 ar (Fagbogforlaget 2020) 40.

4 Commission of inquiry report NOU 2019: 5 Ny forvaltningslov 511 £.

49 Eckhoff and Smith (n 45) 155 f.

50 Shirin Ahlbick Oberg and Helena Wockelberg, ‘Nordic Administrative Heritages and Contemporary
Institutional Design’ in Carsten Greve, Per Lagreid, and Lise H Rykkja (eds), Nordic Administrative Reforms:
Lessons for Public Management (Palgrave Mcmillan 2016) 63.

51 Patrik Hall, “The Swedish Administrative Model’ in Jon Pierre (ed), The Oxford Handbook of Swedish Politics
(OUP 2015) 300 f.

52 Constitution of Finland 1999, art 119: ‘In addition to the Government and the Ministries, the central
administration of the State may consist of agencies, institutions and other bodies.”

53 Henrik Wenander, ‘Den statliga forvaltningens konstitutionella stillning i Sverige och Finland - pragmatism
och principer’ (2019) 155 Tidskrift utgiven av Juridiska féreningen i Finland 103, 110.

>4 Olli Mdenpid and Niels Fenger, ‘Public Administration and Good Governance’ in Pia Letto-Vanamo,
Ditlev Tamm, and Bent Ole Gram Mortensen (eds), Nordic Law in European Context (Springer 2019) 164;
Antero Jyrinki and Jaakko Husa, Konstitutionell ritt (Talentum 2015) 209.

55 Constitution of Finland 1999, art 68.

56 Constitution of Finland 1999, art 67.
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ministry but with the limitation on giving directions mentioned above.”” The overall picture
is that the legal relation between the ministries and the administrative authorities is complex
and in part uncertain. One of the central textbooks of Finnish constitutional law concludes
that the scope for governing the activities of the administrative authorities is ‘one of today’s
major constitutional questions’.”*A small number of separate administrative authorities are
further organised under the Eduskunta/Riksdag (Parliament), including the Patliamentary
Ombudsman and the National Audit Office.”

In political science, the constitutional-administrative system of Sweden is commonly
described as a ‘Swedish administrative model’ based on a distinction between the
Government level and the administrative authority level, concretised in separate and partly
independent administrative authorities.”’ The constitutional structure of Sweden differs from
the other Nordic states in that it is not based on the idea of separation of powers. The
Swedish constitutional tradition, going back to previous constitutional acts in place since the
17" century, has not sharply distinguished between courts and administrative authorities.*"
Still, the constitutional theory of ‘distribution of functions’ includes the Government’s
function to govern the Realm, and the Parliament’s legislative function, which in a practical
perspective comes close to a separation of the executive and the legislative.”” The Instrument
of Government now establishes that the administrative authorities are organised as separate
bodies under either the Riksdag (Parliament) or the Government.”’ The legal consequenses
of this are elaborated below.

Clearly deviating from a strict separation of powers scheme, a small number of
administrative authorities are thus organised under the Riksdag. This category includes
bodies such as the Riksbank (Swedish Central Bank), the Riksdagens ombudsman (Patliamentary
Ombudsmen), and Riksrevisionen (the National Audit Office).”* As is the case for similar
administrative authorities under the parliaments in the other Nordic states, this form of
organisation offers a special kind of independence to these Swedish administrative
authorities because they are formally not linked to the Government and its ministers, and
the Riksdag and its members lack both practical and formal means of steering these
administrative authorities.”

The organisation under the Government, which applies to the vast majority of the
Swedish administrative authorities, means that these must follow directions from the

57 Jyrdnki and Husa (n 54) 209.

58 Jyrianki and Husa (n 54) 209; the work is a Swedish translation of the same authors’ 1V altiosdantioikens.

5 Jlkka Saraviita, ‘Finland’ in André Alen and David Haljan (eds), IEL Constitutional Law (Kluwer 2012)
<kluwetlawonline.com/EncyclopediaChapter/IEL+Constitutional+ Law/CONS20190017> accessed 24 May
2022 para 310 ff.

0 Hall (n 51) 300 ff.

61 Henrik Wenander, ‘Administrative Constitutional Review in Sweden — Between Subordination and
Independence’ (2020) 26 EPL 987, 992; Jacques Ziller, “The Continental System of Administrative Legality” in
B Guy Peters and Jon Pierre (eds), The SAGE Handbook of Public Administration (Concise 2nd edn SAGE
2014) 285.

62 Olle Nyman, “The New Swedish Constitution’ (1982) 26 Scandinavian Studies in Law 170, 176; Lena
Enqvist and Markus Naarttijarvi, ‘Administrative Independence under EU Law — Stuck between a Rock and
Costanzo’ (2021) 27 EPL 707, 711 f.

63 Instrument of Government 1974, ch 12 art 1.

64 Instrument of Government 1974, ch 9 art 13 and ch 13 arts 6 and 7.

% Wenander (n 35) 58.
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% The individual ministers therefore do not have

Government, which decides as a collective.
an individual decision-making power regarding the activities of the authority. Because these
ministers are responsible for the drafting of proposals, eg, on appointments to leadership
roles of the authorities under their ministries (Departement), they still have considerable power
over the authorities.

Furthermore, it is constitutionally established that the ministers or their representatives
may maintain informal contacts with the leadership of the administrative authorities, among
other things through recurrent meetings about current developments and the political
objectives of the Government. The Committee on the Constitution of the Riksdag, which
supetvises the Government’s activities, has undetlined that such meetings are documented.”’
In addition, the appropriation directions (regleringsbrev), ie yearly documents setting the goals,
priorities, and financial means available for an administrative authority are an important form
for a constitutionally accepted governmental steering of the state authorities.””

However — and this is a point where Swedish law is unusual — the Government and its
ministers, as well as the Riksdag, are constitutionally prohibited from determining how an
administrative authority shall decide in a particular case ‘relating to the exercise of public
power vis-a-vis an individual or a local authority, or the application of an act of law’.”” The
introduction of this provision in the total revision of the central fundamental law (the
Instrument of Government) in 1974 aimed at codifying legal principles that already applied.
According to the legislative materials, the provision serves the interest of protecting legal
certainty for individuals in more important matters, beyond the requirements of legal support
for measures against individuals.”

This provision places a general limitation on the scope for formal and informal
directions concerning the mentioned types of activities. In this way, all Swedish state
administrative authorities are independent by default when it comes to individual decision-
making. In relation to EU law, legal scholarship has regarded this general independent status
as well suited for the role of national administrative authorities to promote the effective
implementation of EU provisions (‘administrative direct effect’ or ‘the Costanzo doctrine’).”
At the same time, Swedish law has encountered some difficulties in accommodating
requirements of far-reaching administrative independence. In 1993, discussions arose about
a proposal that the Swedish Agency for Government Employers (Arbetsgivarverket, the
employer organisation for state authorities in the Swedish labour market system) should be
organised as independently as possible from the Government, limiting Government steering
to a minimum. The legal experts in the Council on Legislation (Lagridef), advising the
legislative process, held that the proposal was not in conformity with the constitutional rule
that requires state administrative authorities to be organised under the Government. In the

66 Tnstrument of Government 1974, ch 7 art 3.

7 Committee Report Bet 2012/13:KU10 Granskning av statsridens tianstentivning och regeringsdrendenas handliggning
100; on the role of this standing committee, see Thomas Bull, ‘Institutions and Division of Powers’ in Helle
Krunke and Bjérg Thorarensen (eds), The Nordic Constitutions: A Comparative and Contextual Stndy (Hart 2018)
56 f.

8 Vilhelm Persson, ‘Regleringsbrev ur rittslig synvinkel’ [2011] Forvaltningsrittslig tidskrift 635, 640 ff.

% Instrument of Government 1974, ch 12 art 1; quotation from the unofficial English language version
available on <www.riksdagen.se> accessed 7 June 2022.

70 Commission of inquiry report SOU 1972:15 Ny regeringsform. Ny riksdagsordning 195 £.; Government Bill
Prop 1973:90 med forslag till ny regeringsform och ny riksdagsordning m. m. 397 f.; Nyman (n 62) 199.

I Wenander (n 35) 1007; Enqvist and Naarttijirvi (n 62) 717.
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view of the Council on Legislation, the proposal compromised the role of the Government
to ‘govern the Realm’. The Government amended the proposal according to the criticism
from the Council on Legislation.”

3 REQUIREMENTS OF ADMINISTRATIVE INDEPENDENCE IN
EU LAW

Requirements of administrative independence follow from a number of EU provisions in
cither the EU Treaties or secondary law. This section aims at summarising the central legal
content of these requirements, the reasons for requiring this form of organisation, and the
central points of the criticism put forward regarding independent authorities under EU law.

Administrative independence constitutes an exception to the default position of
Member State institutional autonomy. Whereas the judiciary has to be independent in
European tradition, most European systems at the outset organise the state administration
as a hierarchically subordinate part of the executive (see Section 1).”” The concept of
independence for the administrative bodies is not as clear as for the courts. As noted by the
EC] in Commission v. Poland, the meaning of independence for administrative bodies is
dependent on the — fairly vague — general meaning of ‘independence’ etc, denoting the legal
possibility to act ‘completely freely’ and to be ‘shielded from any instructions or pressure’.”
At least at the present stage of development, there is no single model for administrative
independence under EU law.” The different realisations of this concept are therefore
dependent on the specific provisions in the Treaties and in the various acts of secondary law.
This means that there are degrees of authority independence under EU law, ranging from
the requirement of ‘complete independence’ regarding data protection, to limited
requirements of independence in other pieces of secondary legislation.”” Although these
differences may be explained in part by the different needs of different sectors, legal
scholarship has argued that such differences in autonomy requirements create legal
uncertainty.”’

In spite of the uncertainties, it is possible to identify a number of recurrent features of
administrative independence in the relevant legal provisions and the case law of the ECJ. In
this way, legal scholarship has distinguished between requirements of institutional,

72 Government Bill Prop 1993/94:77 En ombildning av arbetsgivarorganisationen for det statliga omridet 19 ff, 33 ff;
Erik Holmberg et al, Grundlagarna: RE, SO, RO (3 July 2019, Version 3 A, JUNO, <https://juno.nj.se>),
Commentary to ch 12 art 1 of the Instrument of Government, under the heading ‘Den statliga
férvaltningsorganisationen’.

73 J6rg Philipp Terhechte, ‘Equal or Diverse?: Richterliche und exekutive Unabhingigkeit im Vergleich’ in
Malte Kréger and Arne Pilniok (eds), Unabhdngiges 1 erwalten in der Eurgpaischen Union (Mohr Siebeck 2016) 36
ff.

74 Case C-530/16 Commission v Poland EU:C:2018:430, para 67.

75 Edoardo Chiti, “Towards a Model of Independent Exercise of Community Functions?” in Roberto Caranta,
Mads Andenas, and Duncan Fairgtieve (eds), Independent Administrative Authorities (British Institute of
International and Comparative Law 2004) 223; AG Bobek in Case C-530/16 Commission v Poland
EU:C:2018:29, para 32.

76 Regulation (EU) 2016/679 of the European Patliament and of the Council of 27 Aptil 2016 on the
protection of natural persons with regard to the processing of personal data and on the free movement of
such data, and tepealing Directive 95/46/EC (General Data Protection Regulation) (GDPR), art 52.

77 De Somer (n 12) 247.
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functional, personnel, and financial independence.” In a similar way, the Commission
recommendation on standards for equality bodies establishes that

[to guarantee the independence of the equality bodies in carrying out their tasks,
Member States should consider such elements as the organisations of those bodies,
their place in the overall administrative structure, the allocation of their budget,
their procedures for handling resources, with particular focus on the procedures for
appointing and dismissing staff, including persons holding leadership positions.”

Concerning the zustitutional requirements, several directives relating to market supervision
require that the national regulatory body is ‘legally distinct”.*” This requirement relates to the
formal organisation of the bodies. The focus of market-supervision bodies’ independence
has traditionally been on the relationship to the market actors that are to be supervised.*'
Increasingly, however, EU legislation has aimed at also securing independence from the

governmental and ministerial level ®?

This latter aspect has direct implications for the
organisation of the administrative bodies concerned. The exact requirements of EU law in
this respect may vary between different sectors, reflecting the needs in the specific field.”
Concerning supervision bodies, the ECJ has held that a requirement of independence does
not exclude the organisation within a governmental ministry.** The ECJ has even held that a

national legislature may act as a national regulatory body

provided that, in the exercise of that function, it meets the requirements of
competence, independence, impartiality and transparency laid down by [the relevant
directives] and that its decisions in the exercise of that function can be made the
object of an effective appeal to a body independent of the parties involved.*

In contrast, the reference to ‘complete independence’ as regards data protection is difficult
to reconcile with the organisation of a data-protection body within a governmental ministry
(see below on the question of functional independence). The requirement of ‘complete

78 Miroslava Scholten, ‘Independent, hence unaccountable? The Need for a Broader Debate on
Accountability of the Executive’ (2011) 4 REALaw 5, 10; Malte Kroger, ‘Unabhingiges Verwalten in der
Europiischen Union — eine Einfithrung’ in Malte Kréger and Arne Pilniok (eds), Unabhdngiges VVerwalten in der
Europdischen Union (Moht Siebeck 2016) 5.

7 Commission Recommendation (EU) 2018/951 of 22 June 2018 on standatds for equality bodies.

80 eg, Directive (EU) 2018/1972 of the Eutopean Patliament and of the Council of 11 December 2018
establishing the European Electronic Communications Code, art 6(1); Directive (EU) 2019/944 of the
European Parliament and of the Council of 5 June 2019 on common rules for the internal market for
electricity and amending Directive 2012/27/EU, art 57(4) (a); Directive 2009/73/EC of the European
Parliament and of the Council of 13 July 2009 concerning common rules for the internal market in natural gas
and repealing Directive 2003/55/EC, att 39(4)(a).

81 eg, Directive 97/67/EC of the European Patliament and of the Council of 15 December 1997 on common
rules for the development of the internal market of Community postal services and the improvement of
quality of service, art 22: ‘Each Member State shall designate one or more national regulatory authorities for
the postal sector that are legally separate from and operationally independent of the postal operators.”

82 Lavrijssen and Ottow (n 14) 81 ff.

8 ¢f AG Bobek in Case C-530/16 Commission v Poland EU:C:2018:29, para 32.

8¢ Case C-369/11 Commission v Italy EU:C:2013:636, para 64; Case C-530/16 Commission v Poland
EU:C:2018:430, para 76.

85 Case C-389/08 Base EU:C:2010:584, pata 30.
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independence’ shall further be construed autonomously from the requirements on
independent tribunals under Article 267 TFEU.*

The separation from the government or ministry is closely linked to functional
independence, which aims at excluding influence over the actual decision-making. The
administrative bodies responsible for supervision of markets or human rights may both make
decisions in individual matters and adopt general, legally binding rules after legislative
delegation, dependent on the national constitutional framework. This power may additionally
include discretion to use coercive powers and administrative sanctions within the scope of
the existing legislation.”” Several directives prohibit seeking or taking instructions from the
government or other public or private bodies.” This kind of requirement expresses the core
of independent decision-making: the absence of steering from government.*”’ In Commission
v Austria, the ECJ] held that the existing functional independence, barring direct influence
through instructions to the authority, was not enough to constitute the complete
independence required. It was also necessary to consider that the ‘managing member’ (being
responsible for the day-to-day business) of the supervisory authority for data protection was
subject to supervision, that the authority was integrated with the Federal Chancellery, and
that the Federal Chancellor had an unconditional right to information on the work of the
authority. Taken together, this meant that the authority did not fulfil the requirements of
independence.” In other words, the complete independence for the supervisory authority
required for data protection also calls for an assessment of the scope for indirect influence
from the governmental level.

The requirements concerning personnel relate to the ability of the independent body to
carry out its assigned tasks in practice.”’ The directives regulating market supervision bodies
link the staffing and management of the regulatory bodies to independence.”” In this way,
the legislation seemingly presupposes that educated and experienced staff are less prone to
undue influence. There are, furthermore, examples of provisions relating to both the
recruiting and dismissal of staff that reduce the scope for indirect steering.” Concerning both
market supervision and data protection, the ECJ has held that there are limitations to the

86 Case C-614/10 Commission v Austria EU:C:2012:631, para 40.

87 De Somer (n 12) 61 ff.

88 eg, Directive 2012/34/EU of the European Parliament and of the Council of 21 November 2012
establishing a single European railway area, art 55(3); GDPR, art 52(2); Ditrective (EU) 2019/1 of the
European Patliament and of the Council of 11 December 2018 to empower the competition authorities of
the Member States to be more effective enforcers and to ensure the proper functioning of the internal
market, art 4(2)(b).

89 Kroger (n 78) 5; Terhechte (n 73) 39.

% Case C-614/10 Commission v Austria EU:C:2012:631, para 66.

91 eg, Council Directive 2009/71/Eutatom of 25 June 2009 establishing a Community framewotk for the
nuclear safety of nuclear installations, art 5(2): “... an appropriate number of staff with qualifications,
experience and expertise necessary’.

92 eg, Directive 2012/34/EU of the European Patliament and of the Council of 21 November 2012
establishing a single European railway area, art 55(3): ‘Member States shall ensure that the regulatory body is
staffed and managed in a way that guarantees its independence’.

93 Ditective (EU) 2019/1 of the European Parliament and of the Council of 11 December 2018 to empower
the competition authorities of the Member States to be more effective enforcers and to ensure the proper
functioning of the internal market, art 4(4): ‘Member States shall ensure that the members of the decision-
making body of national administrative competition authorities are selected, recruited or appointed according
to clear and transpatrent procedures laid down in advance in national law’.



WENANDER 33

dismissal of staff in connection with reorganisation of the national administrative
authorities.”

Concerning the financial dimension, several of the directives call for the independent
authorities to have separate budgets.” From the case law of the ECJ, however, this would
not seem to be a necessary element for constituting independence if there is no such explicit
requirement in secondary law. Still, it would seem that the sufficient funding of the activities
of an authority is necessary for its independence, even though the authority does not have a

separate budget.”

The requirement of sufficient funding is sometimes explicitly stated in the
legal acts.

Previous research has identified several reasons for requiring the establishment of
independent authorities. This form of administrative organisation entails a kind of
outsourcing — although still within the wider organisation of the state — of administrative
activities.”” Some of the central motives for requiring independent authorities are to provide
preconditions that are stable for a long time beyond changes in Government (especially for
market supervision), offer decision-making resting on expertise, and avoid conflicts of
interest. The latter two motives are relevant for both market and human-rights supervision
and have been described by De Somer as the ptimary motives.” Furthermore, the
development of independent authorities on the national level is linked to the expansion of
independent EU agencies. In Commission v Germany, the ECJ interpreted the requirements of
administrative independence in the Data Protection Directive homogenously with the
requitements on the EDPS under Regulation No 45/2001(both legal acts are now replaced
with the GDPR).” In the words of Chiti, the national independent authorities, together with
the union level bodies, form ‘a European concert of regulators’ allowing for complex
decision-making and contacts both between the national and the EU authorities within the
relevant field."" In this way, the autonomy of national administrative bodies simplifies the
integration of the national level in European networks for market regulation led by the
Commission.""!

Reasons for introducing administrative independence in this way include the ambition
to provide consistent, long-term, and predictable preconditions, especially for market
regulation. Furthermore, the existence of independent authorities may be motivated when
the state is among the actors in a market. For the protection of human rights and data
protection, the interest in maintaining a distance between the supervision and the political
representatives of the state has been highlighted in legal scholarship. De Somer has

94 Case C-424/15 Garai EU:C:2016:780, para 47 ff; Case C-288/12 Commission v Hungary EU:C:2014:237, para
61 ff.

% Directive (EU) 2019/944 of the European Patliament and of the Council of 5 June 2019 on common rules
for the internal market for electricity and amending Directive 2012/27/EU, art 57(5) (c); Ditective
2009/73/EC of the European Patliament and of the Council of 13 July 2009 concerning common tules for
the internal market in natural gas and repealing Directive 2003/55/EC, art 39(5); GDPR, att 52(6).

% Case C-530/16 Commission v Poland EU:C:2018:430, para 100; Case C-614/10 Commission v Austria
EU:C:2012:631, para 58; AG Bobek in Case C-530/16 Commission v Poland EU:C:2018:29, para 37.

97 Biaggini (n 6) 569.

% De Somer (n 12) 74 ff and 99 £.

9 Case C-518/07 Commission v Germany EU:C:2010:125, patra 26 £f.

100 Chiti (n 75) 213 ff.

101 De Somer (n 12) 81; Christoffer Conrad Eriksen and Halvard Haukeland Fredriksen, Norges enropeiske
Jorvaltningsrett. EQS-avtalens krav til norske forvaltningsorganers organisering og saksbebandling (Universitetsforlaget
2019) 201.
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concluded that the general interest in basing administrative decisions on expertise and
impartiality are the most central interests motivating requirements of independent
authorities.'”

French, Dutch, Belgian, and UK legal and political discourse have, with some
variations relating to their constitutional traditions, identified risks relating to the principles
of legality, political ministerial responsibility, the democratic control of the administration by
the Parliament, and the central role of Patliament in a democracy.'” Apart from
considerations on administrative policy, these arguments also have clear constitutional
dimension. In German legal scholarship, the judgment of the EC] in Commission v Germany
‘created uproar’, because the Court rejected arguments relating to ministerial oversight for
the administrative authorities. This German criticism of the EU requirements focused on the
severing of the democracy and legitimacy link between the parliament, the minister, and the

administrative authority.'"

4 REALISATIONS OF ADMINISTRATIVE INDEPENDENCE IN
THE NORDIC STATES

As in other European states, the administrative procedure in the Nordic states in part has had to be
adapted to EU law.1%5 Concerning the administrative organisation, EU law has had a limited impact
in the five countries. However, on a very detailed level of internal organisation, the distribution of
tasks within the Ministries and the lower administrative authorities has been adapted to fit the tasks
related to drafting, implementing, and applying EU law.1%¢ In this way, the demands of the European
cooperation have had an indirect impact on public law. This section examines the realisation of the
direct requirements of administrative independence in the five countries.

In the West Nordic countries, with their tradition of ministerial rule, the independent functions
of administrative bodies have had to be allocated to public bodies outside the hierarchies of the
ministries. As described above (Section 2), this in itself is nothing new to Danish, Icelandic, or
Norwegian law, as their legal systems have featured ‘councils’ etc of different kinds. In Denmark, the
national legislation implementing the Single European Railway Directive with its provisions on
independent supervision highlighted the independence of the supervisory body (the railway board,
Jernbanenavne?).'%7 The board is explicitly independent and not under the instruction power of the
Minister of Transport. Furthermore, it shall be independent from other actors in the field in its
composition, organisation, and activities.!% In a similar manner, the Norwegian legislation on railways
establishes that the supervisory authority cannot be given instructions, either generally or in an
individual matter.!? This technique of explicit requirements of independence and prohibition of

102 De Somer (n 12) 74 ff, 99 f; see also Craig (n 7) 152.

103 De Somer (n 12) 133-162; Emmanuel Slautsky, ‘Independent Economic Regulators in Belgium’ (2021) 14
REALaw 37.

104 Matthias Ruffert (n 2) 522; see also on the Belgian legal resistance to the use of independent agencies
relating to the economic, social, and political traditions Slautsky (n 103) 62 f.

105 Henrik Wenander, ‘Europeanisation of the Proportionality Principle in Denmark, Finland and Sweden’
(2020) 13 REALaw 133, 143 ff; Eriksen and Fredriksen (n 101).

106 Niels Fenger, EU-rettens pavirkning af dansk forvaltningsret (3rd edn DJOF 2018) 45; Jane Reichel and Henrik
Wenander, Eurgpeisk forvaltningsritt i Sverige Norstedts Juridik 2021) 109.

107 Directive 2012/34/EU of the European Patliament and of the Council of 21 November 2012 establishing
a single European railway area.

108 Railway Act (Lov 686 af 27/05/2015, Jernbaneloven), s 103.

109 The Railway Act 1993 (Lov om anlegg og drift av jernbane, herunder sporvei, tunnelbane og forstadsbane
m.m., jernbaneloven, LOV-1993-06-11-100), s 11 a.
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instructions from the minister has been used in several other fields in Denmark, Iceland, and Norway,
such as supervision of energy markets and competition.!0

In addition, the requirements of complete independence for data-protection authorities under
the GDPR have been implemented by such explicit provisions on independence.!!! Concerning data-
protection supervision, the EFTA Surveillance Agency (ESA) — the counterpart to the Commission
within the EFTA system for non-EU Member States applying the EEA Agreement — opened cases
against Iceland and Norway in 2015 regarding possible failures to ensure independence of the national
data protection authorities.!'? The background was the development of the case law of the EC]J,
notably Commission v Germany and Commission v Austria. Regarding Iceland, the focus of the ESA’s
investigation was whether the national data-protection authority (Personuvernd) was sufficiently funded
and staffed in relation to its tasks. After the Alpingi decided to increase funding to the authority, the
ESA decided to close the case.!13

In the case against Norway, the ESA examined whether Norway fulfilled the requirement of
‘complete independence’ as set out in the Data Protection Directive (now the GDPR). The legal
framework at the time meant that the national Data Protection Authority in some respects was
subordinate to the ministry, and that the annual grant letters from the Ministry laid down specific
aims and priorities for the authority. After Norway, among other things, updated the employment
contract for the Data Protection Commissioner and amended the grant letter to the Data Protection
Authority so that it should have less specific aims, and focus more on financial aspects, the ESA
closed the case.!14

Especially Norwegian legal discourse has highlighted the developments towards a greater use
of independent administrative authorities. This discussion has focused primarily on the establishment
of such bodies by choice of the national legislator, but has also included obligations under EEA law.
Legal scholarship has concluded that these bodies are established and organised in a disparate way,
seemingly without a common concept of independence.!'> This could be linked to the vagueness of
the concept of administrative independence in Norwegian law. As mentioned, this problem of
vaguenessis also present on the European level (see Section 3). The 2019 proposal for a new
Norwegian Administrative Procedure Act included rules on independent administrative authorities,
aiming at establishing a unified concept.!'¢ In relation to obligations under EEA law, however,
Norwegian legal discourse has concluded that national legislation of this kind would not necessarily
solve the problems associated with requirements of independence, since EU law requirements may
differ from the Norwegian definitions of administrative independence. The same legal scholars have

110 The Danish Act on the Utility Regulator (Lov om Forsyningstilsynet, lov nr 690 af 08/06/2018), s 2; the
Icelandic Act on the National Energy Authority (L6g um Otkustofnun Nr. 87/2003), s 1; the Norwegian
Energy Act (Lov om produksjon, omforming, overforing, omsetning, fordeling og bruk av energi m.m.
(energiloven) LOV-1990-06-29-50), s 2-3; the Danish Competition Act (Konkurrencelov, lov nr 384 af
10/06/1997), s 14 a; the Norwegian Competition Act (Konkurranselov LOV-2004-03-05 nr. 12), s 8; the
Icelandic Competition Act (Samkeppnislég) 44/2005, s 5 (without an explicit prohibition of instructions from
the minister).

11 In Denmark, the Data Protection Act 2018 (Lov om supplerende bestemmelser til forordning om
beskyttelse af fysiske personer i forbindelse med behandling af personoplysninger og om fri udveksling af
sadanne oplysninger (databeskyttelsesloven) 2018 nr 502), s 27; in Norway, the Personal Data Act 2018 (Lov
om behandling av personopplysninger (personopplysningsloven) 2018 nr 38), s 20; in Iceland, the Data
Protection Act 2018 (Lég um persénuvernd og medferd persénuupplysinga, 90/2018), s 36.

112 Halvard Haukeland Fredriksen and Gjermund Mathisen, EQS-rett (4th edn Fagbokforlaget 2022) 259.

113 ESA Decision No 025/19/COL of 2 April 2019 in Case 76950.

114 ESA Decision No 026/19/COL of 2 April 2019 in Case 77105.

115 Eivind Smith, ‘Uavhengig myndighetsutovelse. Statlige forvaltningsorganers rettslige status og posisjon
overfor ledelsen av den utovende makt (Kongen og departementet)’, annex to report 2012:7 Uavhengig eller
bare navklart? Organisering av statlig myndighetsutovelse (Difi, Direktoratet for forvaltning og IK'T 2012) 78 f.

116 Commission of inquiry report NOU 2019: 5 Ny forvaltningsiov, ch 32.
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further concluded that it is very likely that the (sometimes vague) independence requirements under
EU law result in over-implementation in Norwegian law.117

In the East Nordic legal systems of Finland and Sweden, Finland has opted to a considerable
extent for similar solutions as have the West Nordic states, ie to use references to the relevant
supervisory body being independent. For example, the Act regulating the activities of the Non-
discrimination Ombudsman explicitly states that the Ombudsman is organised under the auspices of
the Ministry of Justice, but that the authority is ‘autonomous and independent in its activities’.
According to the legislative materials, this was motivated by the requirements of EU law.!8 Similarly,
the Railway Traffic Act (implementing the Single European Railway Directive) establishes a
regulatory body for the railway sector in connection with the Transport and Communications Agency
(Liikenne- ja viestintivirasto | Transport- och kommunikationsverket, Traficom), which shall act as an
independent authority in terms of organisation, function, hierarchy, and decision-making.!? In
contrast, the Finnish legislative process has at times concluded that the general independent position
of a state authority is sufficient to fulfil requirements of independence for market-regulation
authorities.!?0

Concerning the requirement of complete independence for data protection, Finnish legislation
has explicit provisions on the Data Protection Ombudsman, who ‘works under the auspices of the
Ministry of Justice” but is ‘is autonomous and independent in his or her activities’.!2! As was remarked
in the legislative materials to the provision, the requirement of independence already follows from
the directly applicable provision in Article 52 GDPR. Because the Data Protection Ombudsman also
has other tasks not regulated by GDPR, the provisions on independence in the Act are motivated
‘also for this reason’.122 Whether this is a good reason or not, this is an example on how EU law
requirements influence national arrangements on administrative independence.

Swedish legislative procedure has routinely referred to the constitutionally entrenched
independence of administrative authorities when implementing EU legislation requiring
administrative independence. An example of this kind of reasoning is found in the legislative materials
for implementing the Single European Railway Directive, which also refers to the general rules and
principles of constitutional and administrative law on objectivity, impartiality, disqualification, and
public employment.!2? Similarly, the constitutionally founded independent role of the Non-
Discrimination Ombudsman (Diskrimineringsombudsmannen) and the applicable general administrative
law framework have been highlighted in legislative procedures implementing Directives in the field.!2+
A further example of reference to the constitutional independence of administrative authorities is
found in the legislative materials concerning the reinforced independence of national competition
authorities.!?>

Sweden has also followed this pattern concerning the position of the national data-protection
authority under the GDPR. In the legislative process leading up to the adoption of the Data
Protection Act, complementing the GDPR, the appointed commission of inquiry concluded that the

117 Eriksen and Fredriksen (n 101) 204.

118 Government Bill RP 19/2014 td med firslag #ill diskrimineringslag och vissa lagar som har samband med den 113.
119 Rail Traffic Act 2018 (Raideliikennelaki/Spértrafiklagen, 1302/2018), s 147; Government Bill RP
105/2018 td med forslag till spértrafiklag och lag om andring av lagen om transporiservice 120; Government Bill RP
13/2015 td med firslag #ill lagar om dndring av jarnvigslagen och banlagen 42.

120 Government Bill RP 20/2013 td med forslag #ill éndring av lagstiftningen om el- och naturgasmarknaden 33 ff.

121 Data Protection Act 2018 (Tietosuojalaki/Dataskyddslag, 1050/2018), s 8.

122 Government Bill RP 9/2018 td med f&rslag till lagstiftning som kompletterar EU:s allménna
dataskyddsférordning 95 f.

125 Government Bill Prop 2014/15:120 E# gemensamt enropeiskt jarnvigsomride 98 f£.

124 Government Bill Prop 2002/03:65 E## utvidgat skydd mot diskriminering 162; Government Bill Prop
2004/05:147 Ett utvidgat skydd mot kinsdiskriminering 119; Government Bill Prop 2007/08:95 E# starkare skydd
mot diskriminering 369.

125 Ministry Report Ds 2020:3 Konkurrensverkets befogenbeter 84.
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Swedish model provides strong guarantees for independent decision-making by administrative
authorities under the government. In the view of this commission of inquiry, the requirements of
independence under the legal acts were ‘without doubt fulfilled under the Swedish system. 126 The
development of case law by the ECJ, notably in the cases Commission v Germany and Commission v
Austria, has not provoked any more general discussion on the limits of the administrative
independence under the Swedish Instrument of Government 1974.127

5 CONCLUSION

Requirements of administrative independence for national administrative authorities limit
the scope for the Member States to arrange their public administration according to their
political choices and constitutional and administrative traditions (the ‘institutional
autonomy’). Still, study of the Nordic realisations of administrative independence indicates
that the national traditions are important for understanding the EU concept of independent
authorities.

Administrative independence means a departure from the theoretical separation of
powers. Although this is certainly a relevant perspective, the study indicated that public
organisation in a legal system may be more complex than this schematic outline. As stated in
Section 1, the clear-cut tripartite separation of powers has never quite been fulfilled in
European legal systems, which means that EU requirements of administrative independence
are not as alien to some legal systems as they may seem at first glance. In all the Nordic states,
important parts or (in Finland and Sweden) the whole organisation of state authorities rest
on ideas of organisational independence. Notably, the Swedish constitutional structure,
although being fully democratic and based on the rule of law, as a matter of theoretical
foundation does not even in constitutional theory rest on a formal, tripartite separation of
power.

The Nordic legal systems are often described as being ‘pragmatic’, denoting a
practically oriented state of mind, rather than having foundations in strict, pre-defined
categorisations. The requirements of establishing independent authorities have not met the
same kind of national restraint as in other European countries, especially Germany. This may
be explained by both the practical orientation of legal thinking and the long-standing
existence of arrangements of independent authorities in the legal systems. The more
principled arguments in constitutional law against independent authorities found in German
discourse have not had the same impact in the Nordic countries. As discussed, however, the
Nordic legal systems are by no means identical when it comes to the details beyond the
general commonalities. It should be noted that Norwegian constitutional discourse generally
emphasises the concept of separation of powers, which may explain the critical discussion
regarding the establishment of independent authorities. These discussions, however, have
focused primarily on the establishment of independent authorities initiated on the national
level, and not prescribed by EU law.

It may be noted that none of the countries has used the possibility to meet
requirements of independent authorities by organising administrative bodies under the
parliaments. Even though this form of organisation would create independence from

126 Commission of inquity report SOU 2016:65 Anpassningar med anledning av EU:s dataskyddsreform 1406.
127 ¢f, however, Reichel and Wenander (n 106) 111 f.
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political actors (because the parliaments and their members cannot control the authorities in
the same way as governments or ministers), this kind of organisation does not seem to be a
viable option in practice for most administrative activities (see on the Swedish administrative
authorities organised under the Riksdag in Section 2).

The various constitutional frameworks and traditions help one to understand the
different impact of EU law requirements on independence in the legal systems discussed
above. As mentioned, there are two major traditions of administrative law in the Nordic
states, and this is also clear in this context. The West Nordic legal systems, with their default
position of ministerial rule and hierarchical delegation from the ministry to the administrative
authority, need to clarify the exceptional status of the independent authority. Explicit
provisions barring the minister or department from engaging in the business of the
supervisory authority are therefore necessary.

Somewhat surprisingly, there are also examples of such explicit provisions in Finnish
law, even though the administrative authorities by default should be independent in their
decision-making and use of discretion. This is an indication of the complex and uncertain
status of the general administrative independence that is commonly assumed concerning
Finnish constitutional law. Possibly, this form of explicit provisions may mean a kind of
Europeanisation of how the administrative organisation is conceived in Finland in
general. The clearly more typical East Nordic country in this context is Sweden, with its
‘administrative model’ codified in the written constitution, featuring independent
organisation of administrative authorities and independent decision-making in more
important matters. As shown above, Swedish legal discourse has routinely relied on this
constitutional provision to guarantee administrative independence.

The concept of administrative independence has not been critically discussed in the
Nordic legal systems to the same extent as in continental Europe. After all, the Nordic
countries have all established independent authorities without EU requirements, and it seems
the addition of such bodies has not raised any serious concerns. This may also be seen as a
pragmatic position, as opposed to more principled views in continental Europe — especially
in the German legal tradition.

However, this ‘pragmatic’ attitude is no guarantee that the implementation of EU
requirements of administrative independence will always be unproblematic. Since the
requirements of EU law do not follow one general concept of independence, it may be that
the Nordic national implementation fails in one way or another to meet the requirements.
As was observed in relation to the Norwegian proposal on regulating the concept of
independent authorities in the new Administrative Procedure Act, a general national concept
is especially vulnerable to deviating requirements under EU law. The same goes, of course,
for the Swedish default recourse to the constitutionally founded administrative
independence. The procedures initiated by the ESA against Iceland and Norway in 2015
illustrate that there may be tensions between the national legislative and budgetary choices
and the requirements of EEA/EU law.

At the outset, the Swedish administrative model is especially well suited to fulfil the
requirements of administrative independence, given its default position of independent
administrative organisation and decision-making in more important matters. However, the
scope for informal contacts inherent in the system could constitute a challenge in relation to
the independent status of the Data Protection Authority, which could call for further
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examination. In addition, the scope for budgetary steering through appropriation directions
could in principle give rise to concerns about the independence of the Swedish Data
Protection Authority, in a parallel to the ESA’s investigation of Norway.

The EU Member States (and the EFTA-EEA States) need to adapt to the varying
requirements and observe the differences between the requirements of mere independence
in relation to market actors, independence of the market actors and the political level, and
the complete independence of the GDPR. As has been observed in Norwegian legal
discourse, there is an inherent risk of over-implementation of independence, as the national
systems benefit from transparent structures that make it possible to navigate.

Both Nordic and other European legal discourses have highlighted the fact that the
ambition of achieving administrative independence is a mirage — it would require the
authority both to be linked to, and not least funded by, the public sector and at the same
time be free in its activities. The solutions under EU law as implemented on the national
level are therefore a balance of these interests. In this way, the Nordic examples illustrate the
tensions in the field. As established in scholarship, comparative public law — including
administrative and constitutional law — helps to fully understand the impact of EU law and
reveals the various ‘Europeanisations’ of general administrative law, given the national
preconditions.
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