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Guest Note on the Impact of the COVID-19 Outbreak on EU

Law
Anna Zemskova*

Within the past months, we have all witnessed a rapidly evolving global public health
emergency triggered by the COVID-19 pandemic whose massive scale has almost not
left any sector of our life untouched, demanding for the introduction of a vast number
of diversified measures all over the world. The EU realized the scope of the outbreak
and activated various tools capable of alleviating the detrimental effects of the
pandemic in the affected fields. Since March 2020, 95 legal acts have been adopted in
order to address this exceptional exigency.! However, their effectiveness in terms of
contributing to combatting the virus and its adverse repercussions remains to be
evaluated at the lapse of the time.” While the focus of the undertaken measures
understandably centers around obtaining short-term objectives by eradicating the
shocks of the global health emergency,” the momentous implications of the COVID-
19 outbreak on the European project and its constitutional foundations, that will
define the direction of the future of the European integration, can to some extent be
discerned already now.

While constituting a unique and uncommon state of emergency in contrast to
the usually encountered ones, the current emergency, being the most serious challenge
the Union has ever faced since its creation," has not only shattered the foundations of
healthcare systems in the EU. It has also highlighted the unsettled facets of the
European project that have been problematic long before the emergence of the
COVID-19 pandemic. This category of issues includes allocation of competences,
questionable understanding of commonly shared EU democratic values, such as the
rule of law and protection of fundamental rights, ambivalent perception of solidarity
between the Member States and necessity of clarification of the EU legal framework
by means of thorough constitutional litigation. These aspects, remaining to be a golden
thread running throughout the EU project, are to be accentuated in this editorial.

Firstly, the COVID-19 pandemic has accentuated the natural limitations of EU
law in regard to emergency responses in the field of public health. Even though the
TFEU envisages possibilities of EU actions in cases of natural and man-made disasters
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or exceptional occurrences beyond control of Member States,’ the room for maneuver
for the EU in the field of public health is reduced to complementing national policies,’
whereas the actual health policy is vested in the Member States. As a consequence,
Member States have adopted differentiating measures, tailored for their healthcare
systems, demonstrating a vividly ‘individualistic’ approach that lacks unity.” Stuck
between Scylla and Charybdis, EU actors could only facilitate the resolution of a public
health emergency by means of adopting measures within the reach of their existing
competences,” introducing soft law packages,’ designed to enhance a more united and
coherent approach that is supposed to be shared across the Union. In this respect, the
exercise of emergency responses in the context of public health emergencies needs to
become more coordinated for its current and potential future application as the
globality of public health emergencies is not constrained to one or several Member
States as it usually is in case of localized natural disasters or political emergencies, but
embraces the whole Union and demands for the shared understanding of the course
of actions to undertake.

Secondly, as known, emergencies in general verge on endangering the core

' and human rights."" In the

values of democratic societies, such as the rule of law
context of the EU, Member States varied from pursuing a relaxed approach towards
quarantine framework'” to invoking ‘state of emergency’ regimes,"” creating a mosaic

application of different restrictive mechanisms that has resulted in impelled
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limitation of fundamental rights in the Member States.'* Some Member States even
invoked a derogation clause under ECHR."” While it is expected that once the
lockdown restrictions are lifted, limitations of fundamental rights enshrined in the
Charter of Fundamental Rights will cease to operate, some of such restrictions might
have irreversible consequences for the rule of law and protection of human rights. As
for the rule of law, the enacted state of emergency in those Member States, that have

already been experiencing backsliding of the rule of law,'

has given a new, so
unfortunately triggered by the pandemic, opportunity to jeopardize the adherence to
the principle even more.” While in Hungary the state of emergency, originally
unlimited in time and allowing the government to rule by decree bypassing the
Parliament, ceased to operate last week, the opposition from NGOs has described its
termination as nothing more than an ‘optical illusion’.'® Poland, in the meantime, on
the threshold of presidential elections, introduced controversial and legally
questionable changes into the electoral code allowing to hold presidential elections by
post, that was in its turn approved by the Sejm. Facing harsh resistance from the
opposition, the presidential elections, allowing for both postal and traditional voting,"
were postponed until the 28" of June 2020.” These deteriorations have already become
a wortying topic discussed at plenary sessions of the European Parliament, where
triggering a ‘nuclear option’ against Hungary and Poland is back on the radar.”
However, effectiveness of recourse to Article 7 TEU remains doubtful, considering
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the previous attempts to complete the process enshrined therein against the Member
States at hand* and the current developments in these Member States.

As for fundamental rights, the right to privacy, guaranteed under Article 8 of the
Charter of Fundamental Rights, might be one of the most endangered fundamental
rights currently as its protection becomes more and more challenging in light of
increased recourse to digitalized tools by both public and private actors during the
COVID-19 outbreak. The continuous struggle between the alleged effectiveness of
the measures, such as using digital contact tracing tools and sharing health data
information with the third parties under the aegis of the principle of social
responsibility, and personal integrity,” remains an unresolved issue. This conundrum
has been accentuated by the EU actors, having reflected their positions through soft
law mechanisms, prioritizing, among others, the principles of anonymization, data
minimization, ptivacy by design, transparency and accountability.**

Thirdly, the COVID-19 pandemic has clearly illustrated the evolving nature of
emergencies, capable of triggering unrest in other fields.” The wotld economy has
swiftly reacted to the COVID-19 Crisis by entering into a deep economic recession,*
whose negative effects can hardly be fully estimated now. The EU, envisioning a harsh
economic downturn, lunged to keep the EU economy afloat, providing as much
flexibility as possible to the affected parties. While the Commission activated the
general escape clause of the Stability and Growth Pact,”” the ECB has instantly come
up with the Pandemic Emergency Purchase Programme (PEPP),*® that has been
founded on the legacy of the operable Asset Purchase Programme (APP). The scope
of the EU Solidarity Fund was extended to include major public health emergencies,”
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while new instruments, such as SURE,” the Coronavirus Response Investment
Initiative (CRII)’! and the Coronavirus Response Investment Initiative Plus (CRII+),”
have been adopted. The Eurogroup in its turn has eventually agreed upon the use of
the European Stability Mechanism (ESM) in the form ESM Pandemic Crisis Support.™
However, adoption of these extraordinary tools, aimed at facilitating support to
economy of the Member States, has showed hampered understanding of the solidarity
shared by the members of the Eurozone. A great example in this respect is a process
of agreeing on the requirements for the invocation of the ESM that demonstrated
highly polar views of Creditor and Debtor Member States in regard to granting
financial assistance. Economically strong Member States™ indicated from the very
beginning that the allocation of the ESM funds will only be possible upon compliance
with the conditionality attached to the programme. Nevertheless, Member States in
distress, that had already been suffering from the ‘underlying conditions’, insisted on
granting financial aid without imposition of any conditionality due to the unforeseen
nature of the current emergency.” At the end the Eurogroup suggested a route, that,
on the one hand, provided a solution that resolved the tension between the
confronting Member States, but, on the other hand, narrowed down the operational
potential of the financial assistance of the ESM, questioning the practicability of the
recourse to it by the Member States whose economy has been significantly hit by the
COVID-19 pandemic. The seminal feature of the ESM Credit Line, Pandemic Crisis
Support (PCS), consists in introducing the shift from

conditionality to earmarking, that has also been embedded in the ‘SURE’.® Under the
‘PCS’ financial assistance is granted for the use for the predefined purposes, in the case
of PCS ‘to support domestic financing of direct and indirect healthcare, cure and
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prevention related costs due to the COVID-19 crisis’”” Recourse to earmarking

approach both in the context of PCS and SURE presupposes that the economy of the
applicants is technically functioning and has been stable before the occurred public
health emergency. The financial aid is only to be provided for the area whose critical
condition could not have been foreseen and has been directly caused by the pandemic.
Such a construction excludes a possibility for the Member States to ‘patch’ other
sectors of economy that might or might not have been in decay before the emergence
of the Coronavirus Crisis. The formulated emergency tools reflect the ambivalent
understanding of solidarity in the Union that encapsulates the willingness of the
Member States to assist each other in times of distress, but not at the expense of
blindness to the preexisting negative conditions in the Member States.”® The
operational potential of both mechanisms, PCS and SURE, corresponding to €240
billion” (leaving €170 billion of the available funds at the ESM unused)"’ and €100
billion*"' respectively, is not sufficient for tackling the adverse effects of the COVID-
19 pandemic on economy, especially, once it has been in decay long before the
pandemic. It is likely that Member States in distress would still have to apply for extra
financial resources in the future, subjecting themselves to strict conditionality in return.

Lastly, the massive amount of the adopted measures, together with the
highlighted puzzling elements of EU constitutional order indicate that even though
the EU has come up with creative resolutions of the current multi-faceted crisis, the
chosen schemes in the long run are to become subject to judicial scrutiny, especially
due to their controversial effects and minimal level of shared vision among the
Member States. However, while during the previous, Euro-Area crisis, emergency, the
EC]J could apply light-touch judicial review in regards to crisis responses,” under the
current circumstances the Court will be expected to thoroughly clarify its approach
and solidly substantiate its line of argumentation, while addressing issues of high
constitutional importance. The recent ruling of the German Federal Constitutional
Court,” following Weiss judgement,* has not just demonstrated the strained judicial
dialogue between the German Constitutional Court and the ECJ, but also the
questionable compatibility of the broad margin of discretion of EU institutions with a
limited standard of judicial review carried out by the ECJ. Although, the FCC explicitly
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stated that its findings do not apply to the PEPP,* taking into consideration the even
more flexible nature of the PEPP in comparison with PSPP,* the future adjudication
on the legality of the PEPP together with constitutional challenges of other EU
measures is not that far off. Thus, the position of the ECJ will not only define the
outcome of the disputes but will be seminal for outlining the dynamic constitutional
framework of the EU.

Despite highlighting the challenging facets of the impact of the COVID-19
outbreak on EU law, I would like to conclude on a positive note. While facing an
unprecedented emergency, the EU has, however, managed to produce an overarching
response to the Coronavirus pandemic, even within its limited competence capacity.”’
Despite experienced difficulties in allocation of competences and ambivalent
perception of EU common values, the formulated approach proves great operational
potential and significance of the European project. The catastrophic pandemic could
act a catalyzer for reloading the enhancement of the European integration, prompting
Europe to emerge even stronger that before.*
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